IN   THE   MATTER  OF   THE   ONTARIO   HUMAN   RIGHTS    CODE,  1981, 
S.O.    L981,    c.    53,    AS  AMENDED 


AND   IN  THE  MATTER  OF   Che   Complaint   made   by  Mr.   Michael   G.  Bates, 
of    Islington,    Ontarib ,    alleging  discrimination   in   the   right  co 
contract   and   in   respect    to   services,    goods   and   facilities   by  the 
Zurich   Insurance   Company,    188   University  Avenue,  Toronto, 
Ontario. 


BOARD   OF  INQUIRY 
Frederick  H.  Zemans 

DECISION   ON  THE   QUESTION   OF  LIABILITY 


Appearances : 

Janet  Minor)        -  For   the   Ontario   Human  Rights 

T . H. Wicket t )  Commission  and   the  Complainant, 

Michael  G.  Bates. 


Neil  Finkelstein) 
J.F,   Howard,  Q.C.) 


For  the  Respondent,  Zurich 
Insurance  Company  of  Canada. 


Prelloiinarv  '•laccars 

On  April   30ch,    1984,    I  was   appoiaced   co   serve   as   a  Board  of 
laquirv   pursuant   Co   che   Ontario  Human  Rights   Code,    1981,.  (the 
"Code")   by   the  I-Iinlstar  of  Labour,    che  Honourable  P>.ussell 
H.    Ransav,    co   hear   and  decide   che   complaint   niade   by  Michael 
G.    Baca   (che   " Gomplainanc "  )   againsc   Zurich   Insurance   Company  of 
Canada,    ("Zurich")    138   Universicy  Avenue,    Toronto,    Ontario.  This 
complainc   alleges    chac   che   Complainanc   has   been  denied    che  righc 
CO   concract   on  equal   cer^s  wichouc   discriainacion   contrary  co 
seccions    3   and   8   of    che   Code .    The   complainc   also   alleges    chac  che 
Complainanc ' s    righc    co   equal   creacmenc    in   services,    goods  and 
facilicias   has    been   Infringed   contrary   co   seccions    L    and  3 
of    Che  Code. 

I  had   previously  bean   appoinced   on   January   23rd,    1984,  by 
Che  Miniscer   of   Labour   co   hear   and   decide   a   complainc   made  by 
Brian   B.    Hope   againsc   The   Royal    Insurance   Company   of  Canada, 
10  Wellingcon  Screec,   Ease,   Toronto,   Oncario.   This  complainc 
alleged  that  Mr.   Hope  had  been  denied   che   righc   co  contract  on 
equal   terms     without  discrimination  contrary  to  sections   3  and 
8  of   the  Code . 

In  essence,    the   two  complaints   concern  allegations  that 
young,    single   male   drivers   must   pay   aucomobile   insurance  rates 
which  exceed   chose   of   young,    single   female   drivers,    as   well  as 


chose   charged   Co   vour.g  oiarried   ::iaie   drivers   and    Chac  chis 
discrepancy   concravenes    che   provisions   of    uhe   C ode. 

A  single  hearing   into   both   these   complaints   was   commenced  on 
May  22,    1984  with  counsel   for  both  respondents   present.   Ac  the 
May  22nd  hearing,   all   parties   agreed   to  have  both  complaints 
heard   together,   and   the   Respondent,    Royal   Insurance   Company  of 
Canada,    brought   an  application   to   have   the   complaint   against  it 
dismissed,    I  dismissed   this   preliminary  application   in  my  interim 
decision  of   June   22,    1984.   When  we   reconvened   to   hear  the 
evidence   on   September    18th,    1984,    counsel   for   the   Ontario  Human 
Rights   Commission  indicaced   that   my  preliminary  decision  against 
Che  R.oyal   Insurance   Company   of   Canada  was   before   the   courts  and 
recommended   that    this   complaint   be   adjourned   sine   die     and  that 
the   complaint  against   Zurich   proceed.    This    recommendation  was 
agreed   to  by  counsel   for  both  Respondent   insurance  companies  and 
I  ordered   that    the   complaint   of   3rian  Hope   against   The  Royal 
Insurance  Co.   and   the  complaint  of  Michael   Bates  against 
Zurich  be  heard   separately.      The  Hope   hearing  was   adjourned  sine 
die  and   I   proceeded   to  hear   the  evidence   in   the  matter  of  Michael 
G.   Bates  and  Zurich. 


At   Che  outset  of   these  proceedings,   counsel   for  the 
Complainant,   asked   to  amend  Mr.    Bates'    complaint  (Exhibit 
one).   This   amendment  was  made   on  consent   and   added   the  further 
allegation   Chac  Mr.    Baces   was   discriminaced   againsc   on   Che  basis 
of   "marical   scacus"   concrary   to   the  Code . 


Courisal    for   Zurich   agraed   chac    Che   coaplai::!:    filed  by 
Mr.   Bates   and   che   response    co   che  coiaplainc   by  Zurich  did 
establish  a   p  rima   facie  case   co   vhich  Zurich  vas   prepared  co 
respond  ac   chis   hearing  wichouc   che   Complainanc   firsc  calling 
evidence . 

Counsel   also   indicaced   ac   che  oucsec   of    che   hearing  chac 
chere   had   been   an  agree:nenc    chac   che   hearing   would   be  divided 
inco    cwo   pares.    The   firsc   pare   vould   involve    che   hearing  of 
evidence   dealing  wich   che   quescion   of   whecher  or   noc    Chere  had 
been  a   breach   of    che   Code ,    and    che    secona   pare   would   hear  furcher 
evidence,    if   necessary,    wich   respecc    co    che   appropriace    renedy  in 
ChismaCCer. 

The   Complainant   alleges    chac   he   was   ciscriminacaa    againsc  on 
or  abouc   Che   2nd  day  of  March,    1983   wich  respecc    co   his   age,  sex 
and   aarical   scacus.      He   specifically   alleges    in   his  complainc 
Chac   he   is   a    cwency  year  old   single  aale   who,    on  or  abouC 
February   3rd,    1983,    was    inforaea   by   his    insurance   brokers,  ^ 
Hancer,    Rowell   and   Company  Liniiced,    chac   his   aucomobile  insurance 
preraiuta  would  be   $1002.00   co   provide  hits  wich  $200  ,000.00  public 
liability  and  property  damage  coverage  by  Zurich,   The  Complainanc 
further  alleges   chat  he  was   noc   co  be  provided  wich  collision 
Insurance   for   che   1976   Chevrolec   Camaro   chac   he  was   driving  ac 
all  relevant  times. 

Mr.    3aces'    complainc  scaces: 


5 


4.      Ic   is   my   anders Candiag   Chac   a   single   female   of  che 
age   of    cwency  vich   che   same   aucoraobile   coverage    for  a 
1976   Chevrolac   Gamaro   vould   have    Co   pay   a   premium  of 
approximacely   $434.00   co    che   above-aamed  Respondenc. 


5.  Ic   is   also  my  understanding   chat   a   twency-five  year 
old,    single  mala  with   che   same   automobile   coverage  for 
a   1976   Ghevrolec   Gamaro  would   have    co   pay  a   premium  of 
approximacely  $321.00   co   che  above-named  Respondent, 

6.  I   furcher  underscand    chac   a   Cwency  year   old  male 
wno   is   married   with   Che   same   aucomobile   coverage  for 
che    1976   Ghevrolec   Gamaro  would   pay  a   premium  of 
approximacely   $606.00    co    che   above-named  Respondenc. 

7.  I  have  no  driving   accidencs   nor  have   I  ever 
received   any  demeric   poincs.      However   I  was    informed  by 
Huncer,    Rowell   and   Company   Chac   I  would   pay  higher 
races    chan  women,    married  men  of  my   age,    and   single,  men 
who   were   cwency-five   years   of   age   or  older, 

3.      I  am  a   cwency  year  old,    single  male   and  believe 
Chac  my   righc   co   concracc   on  equal   Cerms   has  been 
infringed   by   che   above-named   Respondenc   because   of  my 
age,    sex  and  marical   scacus   concrary   co   Seccions    3  and 
3,  o  f    che   Ontario   Human   Righcs    Gode  ,    L98I,    Scatutas  of 
Ontario    1981,    Chapter  33. 


9.      I  am  a   twenty  year  old,    single  male   and   I  believe 
that  my   righC   Co   equal   creaCmenC   and   services,  goods 
and   facilicies   has   been   infringed   by   che  above-named 
Respondenc   because   of   my   age,    sex   and   mariCal  scacus, 
concrary   co   Seccions    1   and   8  of    che   Oncario  Human 
Righcs   Code    1981,    Scacucas   of   Oncario    1981,    Ghapcer  53. 


In  his  opening  remarks,   Mr.   Howard,   counsel   for  Zurich, 
agreed   chac  di f f erenciacion  or  discinccion  becween  individual 
insureds   in  che   circums cances   enumeraced   in  Seccion  21  of  che 
Code   does   exist   in   Che   concexc   of   automobile   insurance  and 
chac    the   Complainant   had   established   a   prima   facie   case.  He 
stated   that   Zurich's   evidence  would   seek   to   support  the 
proposition   that    the  differentiation   for   single,    male  drivers 
under   che   age   of    twenty-five  was   arrived   at   in  good   faith   and  was 


based  on   rsasor-abla   grounds   vichir.   zhe   provisions   of   section  21 
of    Che  Code  .     Mr.   Howard   furcaer  assercad   chac   Zuricii  would 
accenipc   Co   prove   ctiac   cvency  year  old,    single   :nales  gee 
reasonable   insurance   races  when  a  comparison   is   made  of   che  loss 
experience   for   chis   age  grouping  as   compared   co   che  premium 
charged . 

The   Evidence  ; 

Mr,    Lee   Marshall   Alexander   was    che   firsc   wicness    Co  cescify 

for   Zurich.      Mr,    Alexander   has   been   che   Vice-Pres idenc   and  Chief 

Actuary   of    Che   Insurance   Bureau  of    Canada    (che    "I3C")  for 

approxiraacely   five  years,   Mr,    Alexander   cescified   chac  che 

currenc   Scaciscical  Plan  for   Automobile   Insurance   in  Oncario  (che 

"Scaciscical   Plan")    is   based   on  a   scaciscical   oiodal   developea  in 

1926  by   che  Canadian  Aucomobile  Unde rwr i c e r s '    Association ' s  firsc 

Casualcy  Accuary,   Mr.   C.H,    Frede  rlcl<son ,    F.C,A,S.      In  early    L  929  , 

an  Oncario    3.0 yal   Commission  was   appoinced   wich   che  Honourable 

Mr,   Juscice   Franic  E.    Hodgins   as   Commissioner,      His  Royal 

Commission  on  Aucomobile   Insurance    Premium  Races   was    submicced  in 

1930  and  concluded  wich  six  recomraendacions  ,    che   fifth  of  which 

stated,   at   p.  73: 

That   the   loss   costs   of   insurance   in  Ontario   in  the 
future  should  be   established  by   che  combinacion  of  che 
experience  of   all   companies,   and   chac   such  experience 
should   be  developed  on   Che  scaciscical   plan  prescribed 
pursuanc   co   Seccion  69(a)   of    che   prasenc  Insurance 
Act . 

Exhibit   4  quotes   one   paragraph  of    the   conclusion  of   Mr.  Juscice 


Hodgins '  raporc  which  gives  Che  1985  reader  some  insight  iaco 
his  chialcing: 

I  am  deeply   impressed  wich   Che   difficulties  encountered 
in   the   earlier  /ears   of   automobile   insurance   by  chose 
who   carried   it   on.      It   is   a  comparatively  new   form  of 
insurance,    and   has   noc    Che   stable   elements   which  make 
life   insurance   and   fire   insurance   less   difficult,  while 
it  has  a  great  variety  of   risks  and  hazards  on 
different   makes   and   styles   of   motors.      It   has   not  yet 
reached   the   point   in  organization   which   should  have 
produced   lessened   expenses,    and   not   very  much  attention 
has   been   paid   to   this   question;    nor   has   it   had  uncil 
now,    any   trustworthy   record   of   loss   experience.      It  has 
had   to   deal  with  a   rate  war,   and   strong  competition, 
increasing   even  now  in   its   own  field.      Ic   has   not  yet 
overcome   the   difficulties   of   fleet-rating   or  the 
hazards   of   collision  due   to   recklessness,    youth,  wane 
of  experience  and   there  are  other  elements   apparent  to 
me  which  make  it  difficult   to   forecast   the  changes 
which  are  inevitable  in  the  business. 


Although   he   did   noc   discuss    che   hiscorical   devalopraenc  of 
the   current   Statistical   Plan  in  his   oral   testimony,    the  summary 
of  Mr.   Alexander's    testimony   (Exhibit   4)    indicates    that  upon 
receiving   che   Royal  Commission   reporc,    che   Oncario  Superincendent 
of   Insurance,    R.    Leighton  Foster,   appointed   an   Advisory  GoramiCCee 
to   recommend   a  compulsory   standardized   statistical  plan. 
During    1930,   this   Committee  recommended  the  original, 
all-industry  uniform  statistical  plan.     The  statistics  department 
of   the  Canadian  Automobile  Underwriters'   Association  was 
appointed    the  Automobile   Insurance   Statistical   Agency  by  the 
Government   of   Ontario   and,    subsequently,    by   the   other  provinces 
as   similar  provisions  were   included   in   their  Acts. 

The   Statistical   Plan   chat   is    in  effect   in   che   Province  of 
Ontario   is   approved   by   the   National   Statistical  Advisory 
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Gomiuiccee   and   by   che   Cornraicraa   of    "he   Superiacendencs  of 
lasurancs.       The   scacucory   requirameac   for   such  scaciscical  . 
conxpilacion   is   found  in  seccions   80   (1)   and   30   (2)   of   rhe  Ontario 
Insurance   A.ct   R.S.O,    1980   c.    218  vhich   reads   as  follows: 


80.    (L)    ivery  licensed   insurer   chac  carries 
on  in  Ontario   the  business  of  automobile 
insurance,    fire   insurance,    property  damage 
insurance  or  sprinkler  leakage  insurance 
shall   prepare   and   file,   when   required,  with 
the   Superintendent,    or  with  such  statistical 
agency  as   he  aay  designate,    such  statistical 
return  of    the   experience   of   such  business  as 
a   Superintendent   may   require   and   in   such  for:n 
and  manner   and   according    to   such   system  of 
classification   as   he  may  approve. 

(2)    The   Superintendent   may   require  any 
agency   so   designated   to   compile   the   data  so 
filed   in   such     form  as   he  may  approve,  and 
the    axpense  laici?.  g    the    compilation  shall 

be   apportioned   among   the   insurers   whose  data 
is   compiled   by   such   agency   by  the 
Superintendent   who   shall   certify  in  writing 
the  amount  due   from  each  insurer  and   it  is 
payable   by   the   insurer   to   such  agency 
forthwith. 


Mr.   Alexander   testified   that   the    1982   Automobile  Insurance 
Expe  r  ience  ,    as   of   December --3  I ,    L982,      familiarly  called  the 
"Green  Book"   (Exhibit   6),   was   compiled  by.  Che  I3C  under  his 
direction  as   the  Chief  Actuary.    (Evidence,   Volume  III, 
p.    27)   Accordingly,    it   is   his   responsibility   to   supervise  the 
collection  and   publication  of  annual   loss  experience  figures. 
The  underlying   purpose  of   this   collection  and   publication  is: 


CO   define   icdividuai   groups   of   insured   in   such  a  :uannar  cha 
we   have   a   predicci-'/e   value    from   chac   grouping  of 
insureds.   The   accuai   losses    chac   we  would   expecc   co  incur 
under  each  of    che  cells    chac  we  define   chrough  che  class 
plan  should   ideally  be  equal   co   the  provision  for  losses 
chaC   we   made   in  our   races.      This   muse   operace   in  a 
cotnpecicive   environraenc.      (Evidence,    Volume    III,    p.  30) 

The  scacistical   recurns   required  bv   che  Province  of  Ontario 
have   been   restricted   to   automobile   insurance.      The  governmental 
function  of   che  Statistical  Agency  was   carried  out   by  the 
Canadian  Automobile  Underwriters'    Association   for  thirty-eight 
years   until  January,    1968,   when   the   Statistics   Division  was 
transferred   to   the   IBC.     Since   that   time,    the   Statistics  Divisio 
of   the   I3G  has   acted  as   the  automobile   insurance  statistical 
agency   for  all   provinces,    except   Quebec  which,    in  January,  1978, 
established   the  Groupment   des   Assureurs   Automobiles   as  its 
statistical  agency  and   those  provinces     where  a  government 
monopoly  provides   basic   automobile   insurance   coverage  (British 
Columbia,  Manitoba  and  Saskatchewan). 

Mr.   Alexander   testified   that   the  entire   structure  of 
automobile  insurance  rate-setting   in  provinces  other   than  Quebec 
British  Columbia,   Manitoba  and   Saskatchewan  flows   from  automobil 
insurers'   collective  loss   experience  compiled  within  the 
statistical  framework.   The  basic  document   is   the  Statistical 
Plan,  Mr.   Alexander   testified   that   the   process   of  implementing 
changes    to   the   Statistical   Plan   is   a  lengthy   one.    It   should  be 


10 

noced  chac  che  curranc  Scacistical  Plan  is  aoc  relevaac  to  chia 
hearing   as   Lz   did   noc   becoaa   affaccive   uncil   Januarv    Lsc,  L983. 

Mr.   Alexander   cescified   ac   langch  abouc   Che   class  if icacion 
codiag  used   ia   che  curranc   Scaciscical   Plan  and   it   is  necessary 
for  ae   Co   summarize   in  some  decail   chis   evidence  as   ic  is 
fuadamencal   co   Zurich's    posicion.   The   Scaciscical   Plan  in 
use  ac   che   Ciae   of    che   coaplainc   consiscs   of    chree   cacagories:  i) 
individually   raced   vehicles;    ii)    fleecs   and   iii)  non-privaca 
passenger  vehicles    raced   on  ocher   Chan   a   per  vehicle   basis.  Of 
Che   individual   classificacions   sec   forch  under   specific  cases, 
Che   single,    aiala,    ZO-yaar   old   Coaplainanc   would   fall   undar  Class 
IL,    vhila   a   20-yaar-old   raarriad   aala  would    fall   under   Class  08 
and   a   23   yaar-old   singla    fe.-nala  would    fall   under   Class  13 
(Evidence,    Voluae   III,    p. 38).    In  addicion   Co    che   age,    sex  and 
tnarical   scacus   classif  icacions  ,    Chere   is    a   c  1  a  s  s  i  f  i  c  a  c  i  o  n  for 
prlvace   passenger   aucoraobiles   having   regard   Co   years   of  claims 
free  driving.      ouc   che  aosc   significanc   classif icacions   for   che  ^ 
purpose  of   chis   hearing  are   che   "Type  of   Use"   class  If icac ions 
which  are  schetaacically  illuscraced  ac  page   11  of  Exhibic  4  as 
follows : 
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25   or     n,o   driving  zo  wor-c  lass        Co   work  r:iora  business 

over       to  work  Chan   10  miles     Chan   10  miles  use 

Class  OL  Glass  02  Glass  03  Glass  07 

ages   23  Si  24 

■•    Class    13   or   06  ages    21   -   24  ages   21   —  24 

Under  ages   21  &   22  Class  09  Class  19 

25  Class    12  or  06 

ages    19  &  20 

Class   11  or  06  ages    16   20  ages   16  -  20 

ages    16  -   18  Class   08  Class  13 

Class    10  or  06 

anmarriad   males  married   males  females 

This   schematic   illustration  of   the   rate  categories  graphically 
illustrates    the   issues    raised   by   the   Complainant   during  these 
proceedings..    For   those  drivers  over  the  age  of   24,  the 
categories   are   determined   according   to   the   use   and  mileage  of 
vehicles,   while   for   those  drivers  under   25  years  of  age,  factors 
such  as   sex,   marriage  and  age  are  determinative  of   the  categories 
in  which  insureds  are  placed  within  the   Statistical  Plan. 

All   insurers   in  Ontario  are   required   to   provide  information 
on   the   basis   of    the   Statistical   Plan   to   the    IBC  which, 
subsequently,    collates   and   compiles    the   industry's  statistics. 
The  annual   publication  of   the   statistical  experience   is  the 
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praviously  meacioned  Greea  Book  which  was   filed   as   Zxhibi!:  6. 
Siace    L9  70  ,    che   Graen   3oo'<  has   been   expaadad    "o    include   a  seccion 
showing   loss   racios   based  upon  accual  premiunis   and  losses 
reported   co   che   I3C  for   the   previous   five   policy  years.   The  five 
year  historical  profile   is   employed  by  che   IBC   to   arrive  at  a 
factor    CO   apply   co   currenc   year   losses.    (Evidence,    Volurae  III, 
pp. 54-56)     Mr.   Alexander   cescified   chac   the  Co ap lainan c ' s  Class 
11   has   a   coaparacive   loss    cost    chat   is    roughly   two   and   one  half 
times   higher    than   che   average   cost   for  all   classes   and   all  ^ 
driving    racords.    The   loss    frequency   for   all   classes    and  all 
driving    records    in    1932   in  Canada  was   6.46   claims   per    100,  while 
Che   loss    frequency   for   unaarriad   males   ages    19   and   20   in  Class  11 
was    15.74   claims    per    100.      The   average   cost   of    che   claias    for  all 
vehicles   was    32,723.0  0   per   claia.      The   average   cose   of   a   Class  11 
claim  was    $3  ,  352  .  00   per  claim.    (Evidence,    Volurae   III,    p. 41)  When 
asked   by   his    counsel   if,    in  his   opinion   as    an   accuary,    che  Class 
11   experience  would   ac   lease   supporc   higher   charges    for  liabilicy 
insurance    for   Class    11   vehicles,   Mr.   Alexander   indicaced    chac   ic  ^ 
would.      (Evidence,    Volume. Ill,    p.  71) 

Mr.   Alexander   cescified   chat  premium  rating  is   based  on 
information  concerning  both   the  vehicle   and   the  principal 
operator   of    the   vehicle,    but    that    the    fundamental   determinant  is 
who    is    the   principal   operator.     Mr.    Alexander   explained    chac  che 
I3C   is    che   scacucory   agenc   for   che   Superincendenc   of    Insurance  o: 
Oncario   wich  respecc   co   colleccion  of   scaciscical   Informacion  and 

C 
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Che   presencacion  of   che  aucoraobile   insurance   industry's  (the 
"  Indus  cry  '  s  "  )    perspeccive   on   -/arious    issues.      The  manner  in 
which  Che  scaciscics  obtained  by  individual   insurance  companies 
from  Che   I3G  are  employed   is   left  entirely   Co   the  discretion  of 
the   individual   insurance   companies.   Mr,   Alexander  was   not  aware 
of   any  provisions  which  require   insurance,  companies   to   use  che 
IBC  statistics;   whether   the  companies'   utilise   these  scaciscics 
in  fixing   their   rates   is   an  independent  decision  which  will 
generally  be  dictated  by  market  forces.   Mr.   Alexander  agreed  chac 
the   Superintendent  of   Insurance  of   Ontario  has   no   authority  with 
respect   to   fixing  of   rates,    although   the   Insurance   A.ct  requires 
that   rates  be  filed  with  the  Superintendent  prior   to   their  being 
utilized.    (Evidence,   Volume   III,    p. 84)     Mr.    Alexander  also 
indicated    chat   the   IBC  does   noc   collecc   or   compile   any  ocher 
scaciscics   for   the   industry  in  Ontario,   other   than  the 
information   contained   in   the   Statistical   Plan,      (Evidence,  Volume 
III,   page  89) 

Mr.   Alexander  acknowledged   that  during   che   pasc   five  years, 
Che  Superintendent  of   Insurance  of  Ontario  has   asked   the   IBC  to 
study  che   possibility  of   reducing   the   impact   of  or  replacing  age, 
sex  and   marital   status   as   rating   categories    for   the   purchase  of 
automobile   insurance.   He   also   acknowledged   that    the   induscry  has 
noc   moved   as   quickly  or  as   far  as    the   Superintendent  has 
suggested,    even   though   the   industry  has   studied   the   problem  and 
has    introduced   changes    Co    che   Statistical   Plan   to   allow  for 
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furcher   anal/sis   of    ic.    (Zvidenca,    Volunie    III,    pp.  98-lOQ) 

Hr.   Alexander  agreed   shac   zhe   iaduscry  aalces   ao   disciaccions  vich 

respecc   co   sex,   age,   or  marical   scacus   for  driver's  over-25. 

RaCher,   che  criteria   for   racing  are  decerniined   on   the   basis  of 

Che  use  of   che  vehicle.   The   four  categories   of   use   (noc  driving 

to  work,   driving   less   than   10  nilas   to  work,    driving   :nore   than  10 

ailes   to  work  and   business   use)   are   relavanc  only   to   the  risks 

involved   in   the* clas s i f ica tion  system.      (Ividence,   Voluae  III, 

pp.    103-104)  ^ 

With   respect    to   drivers   under   25,    Mr. Alexander   gave  the 

following  testimony: 

Q.    Is    there   any   component   of   Tiileage    involved   in  the 
definition  in  any  of   those  classes,  Sir? 

A.    Not   directly,  no, 

Q.   Where   is    the   indirect   component,  Sir? 

A,    To   the   extent    that   it  would   be   imputed,    if   one  knew, 
or  one   might   surmise    that    there   would   be   a  different 
mileage   exposure   to    females    than  males,    or...  - 

Q,  When  you  say  it  could  be  imputed  and  it  . 
might  be  surmised,  Sir,  are  those  statistics  V 
kep  t  ? 

A.   Noc  direccly,    I  said. 

Q.  Well,   are  chey  kepc  Indirectly,  Sir; 
Che  scaciscics? 

A.  No. 

Q.    So   it   is   purely  a  question  of   surmise  or 
assump  tion? 

A.  Yes. 

(Evidence,   Volume   III, p. 110) 


Mr.    Alexander   indicaced    chac   he   underscood    lha.z   iz  vas 
duriag   che   1960s   that   che   insurance   categories   for  drivers  under 
Che  age   of   25   years   of   age   were  developed   and   followed  by 
further  refinements   with  respect   to   the  age   and  sex 
distinctions.   Mr.    Alexander     believed   that    the   sex  distinction 
was    the   laost   recent,    but   was   not   certain  whether   the  marital 
distinction  was,    in  fact,    the   most   recent.   As  well,   he  believed 
that   the  current   rate  structure   for  under-25   year  olds  reached 
its   current   form  in   the  mid-1970s   and   that    there   had  previously 
been  a  category  of  unmarried  males   between  25   and   29  which  has 
been  continued   in   some  jurisdictions,    but   not   in  Ontario, 

When  asked   for   the   statistical   basis    for   dividing  the 

under-25  drivers   in  this  manner,    rather   than   the  same  manner  as 

the  drivers   over   the   age   of   25,   Mr.    Alexander  stated: 

A.    Such  a  change  would   have   come  from 
individual   company   classification  efforts.  As 
a   result   of   such  changes,    it  would  perhaps 
spread  in  practice  and  become  a  norm  for  the 
industry.     This   in  essence   is  how  many 
classification  changes   take  place, 

Q.   But  you  are  not  giving  us  any  indication 
of   a  statistical  basis   for  it? 

A.    Some   companies  would   have  had   to  establish 
such   s  tatis  tics  , 

Q,   Well,    again,    sir,    you   are  really 

speculating.   You   say   that   is  what  probably 
'happened? 


A.  Yes. 
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Q.  Tou  have  ~oC  obviously  looked  ir.co  che 
hiscoricai  origin  of    chac   clas 3 ii ica c io - ? 

A.   Thac   is  correcc. 

(tvidenca,   Volume   III,   pp.  108-L09) 

Mr,   Alexander  vas   unable   Co   say  why  mileage  vas  noc 
incroduced   into   cons tderacion  in   che  under   25  /ear  old  group,  but 
was   professionally  satisfied   chac   the  categories   in   the  under-25 
group   realistically   reflect    ris'<3   and,    therefore,    are  proper 
classifications.      He   admitted    that    the   130   does   not    "require  or 
feel   it    is   even  necessary    to   have   a   causal    relationship  in 
designing   the   classifications    that   are  used   in   rating".    In  his 
view:    "   That    is   not   a  necessary   ingredient...    The  causal 
relationship   is  mors  of   a   perceived   relationship.  Statistically 
it    is    very  difficult,    If   not    iiposslble,    ;o   show   true  causal 
relationship   in  any  of   our   classifications".    (Evidence,  Volume 
III,    p.    LiL)    According   to   Mr.    Alexander's   experience,  rate 
distinctions   are  developed   and  used   "   because   they  have  meaning 
for   the   industry  and   its   competitive  view  of  setting 
races".    (Evidence,   Volume   III,   p.    112).   When  asked  whether  a  more 
closely  defined  causal  criterion  such  as  mileage   should  be 
Incorporated  into   the  rating  system,   if  such  a  causal  connection 
was  proven,  Mr-  Alexander  stated  that,   if  such  were   the  case,  the 
industry  would  adopt   such  a  separation  given  Che  industry's 
"competitive   environment".    (Evidence,    Volume    III,    pp.  I13-LL4) 


In  Che  under-25  category,   while   there   is   a  discinccion 
between  married   nales    and   unmarried   males,    there   are   no    tests  to 
support   such  a  distinction   based   on  mileage.      Rather,  according 
to  Mr.   Alexander,    the   present   distinction   is   based   on  a 
"perceived  causal  relationship"   which  is   used  because  it  is 
easier   for   the   indsutlry.    "I   am  not    looking   for  a  causal 
relationship...!  am  looking   for  a  separation  based  on  factors 
tha't   are   easily  interpretable  ,    easily  understood,    to   create  these 
statistical   cells".    (Evidence,    Volume   III   p.    121)      Mr.  Alexander 
stated   that  he  did  not   see   it  as   his   responsibility  as  a 
statistician   -  and   the   I3G  does   not   endeavour   -  to  go  beyond 
arbitrary  classification   to   try   to   isolate   the  actual  factors 
which  are   responsible   for  different   statistical  results. 
Mr.   Alexander   agreed   that    the   miles   driven   per   year,    the  number 
of  years  of  driving  experience  and   Che  driving   record  of  an 
individual  were   factors   which  are   subject    to  statistical 
verification  and  which  are  more   likely  to  effect   the   risk  of  the 
individual   driver  or   the   rest   of    the   class.    He   also  indicated 
Chat   these  items  are  isolated   to   the  extent   that   the  industry 
feels   they  need   Co  be  considering  Che  cosC  of   such  furcher 
isolacion.   Though  he  expressed  some  concern  wich  respecc   Co  che 
incroduccion  of  a  mileage   faccor   for   persons   under   che  age  of  25, 
Mr,    Alexander   indicaced   chac    Chere  had   been  no   scudies   Chac  would 
supporc   che   proposicion   that   it   would   be   difficult   to  implement 
such  a   criterion  due   to   difficulty   in  obtaining  accurate 
information.     He   also   agreed   that   mileage   is   a  criterion 
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currenciy  beir.g  used   ia  rha  over   25   cacegory  and   chac   ic  did  noc 
creaca  an  insumouncabia  oroblaa. 


With  respecc   co    che  differencial   for  married  males  under-25, 
Mr.   Alexander   Cestified   chac   it  was  his   speculation   that  married 
status   in   the.  under-25   is   not   the   norm;    vhereas ,    ona  would 
perhaps   expect   to   find  marriage  as   normative   behaviour  for 
drivers   over-25.     Ha   further  stated   that   there   is   no  information 

f 

for   Ontario     dealing  with   the   differences   between  married  and 
unmarried   men  over-25   and   their   respective   loss    ratios.  However, 
to  Mr.   Alexander,    this  distinction   is   still   relevant   for  the 
under-25   group   because    "it   has   been   continued   as    a  class 
distinction".      (Evidence,    Volume   III   pp.    130-L22)      Mr.  Alexander 
coula   noc   give    the   3oard   an/   inforTaticn   as    to   why,    if  the 
question   of   marital   status   has   any   significance,    it   is   only  used 
with   respect    to   males   and   not    to    females.      Mr.  Alexander 
testified    that    there   have   been   not   been  any   studies   which   try  to 
ascertain  other   factors    that   may   be   more   useful   in  classifying  ^ 
persons   under   age   25.      "We  generally   function   from   the   bottom  up 
In  terms  of   companies   doing   their  analysis   and  erecting  their 
classes   in  order   to  maximize  competition  among  companies". 
(Evidence   Vol.    Ill,    pp.    130-131)      Subsequently,    Mr.    Alexander  did 
acknowledge   that   a   further  separation  of   rates   -  along  mileage 
lines   -  would  more   accurately  reflect    the   factors   which  lead 
to   risk,  and  would   be   more    fair  and   equitable    for  individual 
drivers.     He  nonetheless   stated   that   he  was   satisfied   chat  the 
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present  race  system  incorporates  a  fair  and  proper  classification 
for   those   persons   over-i5   and    those  ander-25. 

Mr.   Alexander   testified   that   there  were  a  number  of  aspects 
of  automobile   insurance  which  were  not   statistically  based.  He 
also    testified   that  he  was   not   aware  of   any   statistical  analysis 
of    the   loss    ratio   for  multi-vehicle   owners;    or  of   any  statistical 
base,    outside  of   the  Facility  Association   ^,    for   the   setting  of 
rates   based   on  driving   convictions;    or   of   any  statistical  base 
for   the   "good   student"   discount   used   in   the   industry.  (Evidence, 
Volume   III,    pp.    143-146)      He   further   testified   that  the 
justification   for  driver   training   discounts   given   to  young 
drivers  who-  have   taken  a  driver   programme   is   a  "business 
j us t i f i c a t io n . , . and  hopefully   it   can  be   shown   to   be   a  statistical 
justification".      (Evidence,    Volume   III,    p.    152)      According  to 
Mr . Alexander ,    data  was    being  collected   with   respect    to  driver 
training  discounts   and   is  expected   to  be   published   shortly.  He 
further   indicated   that   there  was   no   statistical   basis    for  the 
forgiveness  practice  which  some  insurance  companies 
use.   Mr.   Alexander  stated  chat  most  of   these  decisions  were  made 

^.   The  Facility  Association  came   into  existence   in  Ontario  in 
1979  by  virtue  of   Section   7   (1)   of   the   Compulsory  Automobile 
Insurance   Act  .     The   Facility  Association  was   introduced   as  a 
means   of   guaranteeing   a   readily  accessible   insurance   market  for 
all   licensed  owners   and   operators   of   motor  vehicles   in  Ontario. 


bv   insuranca   compaaies   on   cha   basis   of   iadus-ry  condicions  and 
their   parcaocion  of    she   insurance  markac.      (Evidence,    Voluae  II 
p.  156-159) 

Mr.   Alexander  was   asked   zo  compare   specifically   che  L9S2 
InforTaaCloa  with  respect   to   single,   male  drivers   and  married, 
male  drivers.     He  referred   to   Exhibit   63  which  states  that 
married  males   between   the   ages   of    16  and   20   (Class   08)    in  1982 
had   a  claim   frequency  per   hundred   cars    insured   of    16.15   and  an 
average  cost  par  claim  of   $3,500.00.     The   ratio   of   loss  expense 
to   premiums   earned'  for   Class   08   in    1982   was    5132.00   which  means 
that   for  every  one  hundred  dollars   ($100.00)   of   premiums  earned 
by   the   insurance   companies,    one   hundred   and    thirty-two  dollars 
($132.00)   were   paid   out   per   claim.      These   figures   were  compared 
to    those    for   Class    11   drivers    in    1932.    This    category   is  the 
Complainant's     class   and   contains   only  unmarried  males   ages  19 
and   20.      Exhibit    63   scatas    that    the   claim   frequency   per  one 
hundred   cars    insured   for   unmarried,    male   drivers   ages    19   and   2  0 
in    1982  was    15.74   and    that    the   average   cost    per   claim  was 
$3  ,  352  .00  with  a   loss   ratio   of   72 .( Evidence ,    Volume   IV, p. 10-11) 
This   figure   indicates   that,    in   1982,   for  every  hundred  dollars 
premiums   collected,   $72.00  was   paid  out. 


Mr,   Alexander  pointed  out    that   a  comparison  of  drivers  in 
Class   03  of  married  males   aged-20   and  under   is  more  appropriate 
made  with  classes    10   and    11,   which   include   all  unmarried  males 
from  age    16   to   20,     Refering   to   Exhibit   63,    he   indicated  that 


Che   average   claini  frequency   per    LOO   cars    insured   councrvwide  ,  in 
an  urban   seccing,    was    17.79.   The   average   cost   per   ciaiai  was 
$3,308.00   and   Che   loss   raCio  was   79    for   insured   unmarried  males 
under   Cwency,     Mr.    Alexander   summarized   che   comparison  of  Che 
under-20  married  and  unmarried  drivers   for    1982,   countrywide  - 
urban,   as   indicating   Chat   the  claim  frequency  was    10   per  cent 
higher   for  unmarried  males;    that   the  average   cost   per   claim  was 
slightly  lower;    and   that   the   loss   ratio  was   very  substantially 
lower ,( Evidence ,    Volume   IV,    p. 15)       When  asked  whether,    in  his 
opinion,    it  would  be   fair   to  charge  unmarried  males   a  surcharge 
or  more   than  the  married  male  for  motor  vehicle  insurance, 
Mr.   Alexander   indicated   that   it   probably  was   and   that   it  was 
difficult   CO  generalize   wich   respect    Co   frequency  in  claim 
costs    for  only  one  year.      He   indicated    that   more   weight   should  be 
given  to   the   frequency,   rather   than  to   the  average  cost  of  claims 
as   lost   coses   can  vary   from   $500.00   to    3  1,000,000.00. 
Mr,   Alexander   testified   chat   the  average  loss   for  class    10  and  11 
drivers   would   be   $588,00   and   that    the  average   loss   incurred  under 
Class   08  would  be   $566,00  which  would   indicate   that   the  average 
loss  would  be  four  per  cent  higher  for  classes    10  and    11  than 
Class  08.   Mr,   Alexander  agreed   that  a  four  per  cent  differential 
was   not   statistically  significant,    (Evidence,   Volume   IV,    p. 19) 

Mr,    Alexander   testified   that   it  was   not   possible   to   make  a 
comparison  between  unmarried,   male  drivers   under-25   and  unmarried 
male  drivers   over-25,   nor  was   ic   possible   to   compare  unmarried. 


male   drivers   or    che   Coniplalnan!:  '  s   age    (20)    and   unmarried,  fe^raala 
drivers   of    che   sane   age.      "arizg   his    re-e:ca:air-acion , 
Mr.   Alexander   scaced   chac   or.e  of    :tae  difficulties   in  considering 
Che  Green  Book,  scaciscics  wich  respecc    co   vounger  drivers   is  che 
Liaiced  volunxe  of  daca.     He  indlcaced   chac,    in  aany  of  che 
cacagories,    che   numbers   vere   so   small   chac   ic  vas   difficulc  co 
get  accuraca   informacion  and   chac   chis   dearch  of   informacion  is 
one   of    the   reasons   why   his   organizacion   publishes    chrea  year 
comparisons.     Many  corapanias   have   charged   che   same   premium  for  ^ 
Class    10   and   Glass    II   drivers    because   of    che   Limicad   volume  of 
daca.    (Evidence,    Volume    IV,    pp.    22-24)      In  conclusion,    I  found 
Che   cascimony  of    u.M.    Alexander   co   be   boch  helpful   and  credible. 

Mr.    J.    3cocc    Bradley   also    cesciiied   for   Zuricn.      Ha  is 
currencly   Zurich's   Superincendenc   of   AcCuarial   Services   and  has 
been  in   cheir  employ  si nca    1980.     Mr.   Bradley   crained  in 
machemacics   ac    cne   Universicy   of    3ricish   Columbia   and    ac  McMascar 
Universicy  vhere   he  obcained   his   ?h.D  in   1979.  His 
responsibllicies   wich  Zurich  include   race-ma<cing ,    loss  reserve 
analysis,    adequacy   cescing,   experience   racing  analysis, 
scaciscical  analysis  and  special  machemacical  or  scaciscical 
studies.   Mr.   Bradley  described   in  detail   che  accuarial  procedures 
used  by  Zurich   in  seccing  ics   aucomobila   insurance  races. 
Zurich  uses   three   primary  sources   in  deve"l oping  Its   suggesced  car 
insurance   races   and  considers   che   previous   year's   experience  of 
its  own  company  and   che   induscry  as   a  whole.    Since  becoming  a 
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a  nenber  of    Che   Insurers   Advisory  Organizacion   (the  "lAO"), 
Zurich  also   considers    che    LAO   scaciscics.      To    Che   excanc    chac  che 
company  considers    chac   ics   own  experience   is  scaciscicaily 
reliable,    Zurich   relies   on   ics   own  daca. 


According   Co        .    Bradley,    Zurich's   objective   is  Co 
calculace   a   projected   loss   cose   chat  will   be   used   for   an  average 
vehicle   across   Ontario   to   pay  expected   claims.      This  calculation 
is   the   basis   on  which  Zurich  distributes   costs   by  territories, 
regions,   driver  classification,    and,    finally,    by  driving  record 
in  accordance  with   the   present   Statistical   Plan.    The  final 
calculation   is   ultimately  made  by   the  management   of   the  company 
and   includes   commission   and   expense   factors.    (Evidence,  Volume 
p.  38) 

The   actuarial   department   prepares   a   proposed   driving  premium 
that   is    the   product  of   four   items:    the  base   rate,    the  class 
differential,    the   driving   record  differential,    and   Che  increased 
limits   factor.      I  will  not   lengthen  this  judgment  by  describing 
the  mathematical  evidence  of  Mr.   Bradley,   not  because   I  did  not 
find   it   informative  but  because   I  cannot  do  justice   to  its 
mathematical   sophistication.     For  Mr.    Bradley's    testimony,  refer 
to  : 

Evidence   of   Scott   Bradley,    Volume   IV,    especially   pp.  37-39, 
92-99;    Volume  V,    pp.  72-3; 

Exhibits   8  and   8A,    Summary  of   Evidence   of   Scott   Bradley;  and 
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Sxhibics  16-23,  sources  of  daca  and  documencacion  asad  ir. 
Zurich.  rac  a-s  a  c  ::i  process 


I  have   carefully  considered  Hr .   3radlay  '  s   evidence   and  find 
his   cesciaony   co  have  been  presenced   in  a   forchrighc  and 
believable   fashion  wtzh  every   incencion  of   being  of   benefi"  co 
chis  Inquiry. 

Mr.    Bradley   cescified   chac    che   process    Zurich  uses    co  ^ 
calculace   base   races   was   developed   for   fourceen   classes,  five 
driving   records-  and   cvelve   cerricories.    The   cechniques  which 
he   described   in  detail   are   scandard   accuarial    cechniques  which 
are  generally   accepted   by   che   profession.      The   only  ocher 
calc 'elation    char   Mr.    Sradlsy  would   undercake   afcer   calculacir. g 
che  differencials   would   be    co   calculace    che   average   effecc   of  che 
race  change   co   provide   che  company  wich  a   25Z  aargin  of  profic. 
The   daca   chac   Mr.    Bradley   and    che    accuarial   deparcnenc  compiles 
is   passed   on   Co    che   under wricing,    sales   and   markecing  deparcaencs 
which   then  decide  when,    if,   and  how  much   che   race   changes  would 
be  made. 


Wich  respecc   co  Mr.    Baces '    complainc,   Mr.   Bradley  cescified 
chac  Mr.   Baces  would   have   been  classified   by  Zurich,   as   a  Class 
11  driver,   being  a    19  or   20   year  old,    single   aale  wich  a  driviag 
record   3.     Though  he  had   possessed  his   license   for   less  Chan 
three  years,    he  was   given  a   chree  year  accidenc   free  driving 
record   because  he  had   successfully  completed  a  driver's  educacion 
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programme    for   Che   Ontario   Mocor  League.      (Evidence   Volume  IV, 
p. 91).     A  comparioon   or    Zurich's   races    vould   indicace  chac, 
while  Jlr .   Baces   in  Class    11  vich  a  driving   record   3  would  be 
charged   an  annual   premium  of    51,002.00,    a   female,    aged   20  wich 
the  same  driving  record  3  would  be  charged   $522.00.     A  25  year 
old,    single  male  wich   che   same   coverage,    che   same   vehicle   and  che 
same  driving   record  would   be   charged   $448*. 00   and   a   20   year  old, 
married   male  with   Che   same   coverage,    che   same  vehicle   and  the 
same   driving   record  would   be   charged   $818.00.  (Evidence, 
Volume   IV,   p.  92). 


provided   by  Zurich 
questionnaire  in 
This  information 


198  1 

1.  Age   20   -  single   male   -  scaCistical   class  11 

claim  frequency   per    100   cars   =  13.48 

average  claim  cost   =  $5,588.61   -  actual   loss  ratio 

125.93% 

2.  Age   20  -  single   female  -  statistical  class  18 

claim  frequency  per   100  cars   -  11.88 

average  claim  cost   »  $2,485.15  -  actual   loss  ratio 

103.27% 

3.  Age   25   -  single  male   -  statistical   class  01 

claim   frequency  per    100   cars   =  5.11 

average  claim  cost  =»  $2  ,  006  .  95  -  accual  loss  racio 
7  7.6% 

4.  Age    20   -  married   male   -   scaciscical   class  08 

claim   frequency   per    100   cars   =  14.39 

average  claim  cose  =  $1,688.21  -  annual  loss  racio 
64.7  1% 


Mr.  Bradley  referred  co  Che  informacion 
in  response  Co  che  Human  Righcs  Commission's 
these  proceedings  and  which  forms  Exhibic  2. 
indicaces   che  following: 

Class    Informacion  -  Oncario   -  3I/P0 
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1.  Age   20  -  single  niale   -  scacistical  class  11 

claias   freqaezcy  per    iOO  cars   =■  13.0 

average  claia  cose   »  $5,333.00  -  actual   loss  racio 

119.0:: 

2.  Age   20   -  single   female     -  scaciscical   class  13 

claiais   freqaescj  per    100   cars   »  3.0 

average  clai.-a  cose  -'$2,316.80  -  accual  loss  racio 
652 

3.  Age   25   -  single   male   -     scaciscical   class  01 

claias    frequencv   per    100   cars   «  4.9 

average   claims   cose   32,434.20   -  acCual   loss  racio 
7  5.97. 

4.  Age    20   -  ;:iarrled   male   -  scaciscical   class  08 

claims    frequency   per    100   cars   »  10.0 

average   claims   cose   $1,931.00   5   acCual   loss  racio 

3  7 . 3 


Mr.    Sradley  emphasized   chac  Exhibic   2  concains   che  Zurich 
experience   and   indicates    chaC    Che   accual   loss    racio   for  class  11 
drivers    in    1981   was    125   per   cenc.      The   break   even   point    for  che 
company   is   approximacely   75   per   cenc   of   premiums    paid.     Wich  a 
loss   racio  of   close   Co    126   per  cenc  of   class    11   premiums,  che 
difference  would  have   Co  be  paid  ouc  of   che   company's  surplus. 
For  class  01  drivers,   che  loss  racio  was   77.6  per  cenc  which  is 
within  che  company's   range  of  expectations.     Similarly,    in  1982, 
the  loss   racio    for  class    11  was    119   per  cenc   while,    for  class  13, 
the  loss   racio  dropped   co   65   per  cenc  and   for  class   03    co  37.3 
per  cenc.      Sxhibic   2  also   indicates   the   results   of   the   1931  and 
1982  Zurich  Green  Book  and   the  numbers   of   policyholders   in  che 
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ZURICH 

INSURANCE  COMPANY 

Policy 

Year    1981  Resul 

c  s  From 

19  3  1   Green  Book 

for  Oncario 

Class 

ExDosures 

Claims 

Loss  AtnounC 

?  r  e  m  i  a  m 

1 

49  254 

2,517 

55,051,485 

$6,509,660 

2 

41,813 

2,741 

6,062,625 

7  ,  286  ,00-7 

3 

7,473 

454 

1,037,857 

1  ,  437  ,  74  1 

4 

-0- 

-0- 

-0- 

-0- 

6 

3  ,  230 

143 

340  ,  455 

6  19,351 

7 

3  ,291 

242 

437,159 

711  ,555 

8 

94 

14 

23,635 

36,524 

9 

2,158  . 

173 

266 ,582 

523  ,  103 

10 

320 

86 

194,071 

222,604 

11 

1,076 

145 

824,849 

654,981 

12 

1  ,247 

137 

1  ,  136  ,  630 

501,854 

13 

1,418 

144 

653,089 

435  ,  256 

18 

985 

117 

290  ,  763 

231,547 

19 

3  ,  66  i 

277 

5  15,277 

769  ,  794 

To  cal 

i  16  ,025 

7    19  0 

SIS    8'?4  477 

$19,994,977 

Policy 

Year    1982  Resul 

Cs  from 

1982  Green  Book 

for  Oncario 

1 

45  ,  673 

2,236 

$5  ,554  ,  702 

$7,316,397 

2 

36,000 

2,112 

7,310,771 

7,272,602 

3 

7,272 

404 

900  ,  744 

4 

-0- 

-0- 

-0- 

-0- 

6 

3  ,285 

160 

582,298 

662  ,  203 

7 

3  ,  152 

221 

520  ,  663 

767,943 

8 

60 

6 

11  ,586 

31,032 

9 

1,950 

147 

1  ,076  ,464 

538,212 

10 

248 

41 

74,905 

215  ,  520 

11 

939 

122 

525 , 702 

66  1  ,  563 

12 

1,547 

151 

1 ,222,923 

669  ,480 

13 

1  ,  662 

119 

287,270 

531,511 

18 

854 

63 

450 ,537 

294,943 

19 

3  ,509 

197 

480  ,  172 

844  ,  124 

local 

106,15  1 

5  ,984 

$18,998,737 

$2  1  ,  326  ,  834 

Mr.    Bradley   sCaCed    chaC,    in    1982,    class    11   was    Che   only  one  of 
Che   four   classes   being   analyzed   which  was    for   Zurich  appreciably 
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above   che   75   per  cane   breakavec  point.      He   indicacad   rhac   oca  of 
Che   possible    raasoas   vas    ctiac    -he   praaiatns    chac   had   beer,   sac  and 
approved  bv   che  aadervricing  deparcaienc  were   coo   low  in  relaclon 
CO   Che  claims   frequencv   chac  developed   during   chac   year.  Oespice 
the  higher  premiums,    chey  had  noc  been  sufficienc   co   pay  che 
losses    chac  were   incurred   in   chac   particular   class   of  drivers 
during   chac   particular  year. 

Q.      So   you   are    saying   that   on  che 
basis   of    chis   inforaacion  chac  even 
Chougci   the   Glass    II    premiums  were 
considerably   higher,    ic  wasn'c 
high  enough? 

A.      Based   on  my   experience,    chac   is  crue. 

(Evidence,    Volume    IV,    p.  93) 

In  cross-ex aminacion,    Mr,    Bradley  was   asked  why  Zurich 
assigns    che   previously   mentioned   ratio   of    60   per   cenc    for  the 
currant  year  loss   coses   and  40   per  cenc   for   the  preceding  year 
loss   costs.     Mr.    Bradley  acknowledged   chac    the  literature 
pertaining   co   the  weighting  of   loss   costs   indicates   that  some 
writers   recommend  che  weighting  of  loss  costs  ac   60  and  40  per 
cenc,  while  ochers  recommend  a  weighcing  of  70  and  30  per  cenc. 
The   70   and   30   per  cenc  weighting   system  is   more   commonly  used  in 
Che  United   States  where  statistical  plans   are  based  on  an 
"accident  year",    rather   than  a  policy  year.      In   che  American 
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siCuacion,    Che   scaciscics   are   tnore   developed   at    Che   Cime  of 
calculacion,    and,    consequencly ,    Chere   are    fewer   deveiopraencs . 
Mr.   Bradley  scaced   chac   ic  was  his   opinion   chac  a   70  per  cenc 
weighcing   faccor  was   coo  high  a  percencage   for  Oncario,  buc 
he  lefc  me  wich  Che  impression  chac   Che  de cerminacion  of 
weighcing   faccors   is     a  maccer  of   individual   discreCion   chac  can 
vary  from  company  Co  company  and   from  accuary  Co 
accuary,    (Evidence,    Volume   IV,    p. Ill) 


Mr,    Bradley  acknowledged   chac   Che   figures    Chac   he  calculaces 

indicace   whac   Che   company   "should"   be   charging   as   premiums.  The 

accual   premiums   as   princed   in  Zurich's   race  manual   are  deCermined 

by  Zurich's   underwri Cing ,    sales   and   markecing  deparcmeacs.    As  Co 

how  differencials   are   sec,      Mr,    Bradley   sCaced   Chac   Che  following 

faccors  are   caken  inco  accounc: 

A.      Obviously  we   are   going   Co   look   ac   our  own 
experience.     Alrighc?      The   poinc   in  quescion,  if, 
for  example,    an  exiscing  differencial   is    2.8,  Che 
indicaced   differencial  was   2,5,    and  we  had  130% 
loss   raCio   on   chac   class,    and,    you  know,    che  overall 
loss  raCio  was,   say,   80%,    I  would  definicely  suggesc 
Chey  increase   Che  differencial   for   chac  cell. 

Now,   whether  chey  do  or  noc   is  their 
decision,   but   I  would  suggest   that  they 
increase   it  because  obviously  we  are  not 
charging  enough  money. 

(Evidence,    Volume   IV,    p,  124) 


Mr,    Bradley  explained   that,   with  a   sample   of    1,084  claims, 
his    figures   would   be   90   per   cent   certain  and   his   predictions  wich 
respecc   co   che   number  of   claims   presenced  would   be  wichin-  a  range 
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of   plus   or  ai.ius   five   per   cenc.      If   che   sample  dropped 
appreciably   co  ,    for  example,    half-che   range  of   p radiccabilicy 
would  drop   correspondingly   co   approximacaly  30   per  cenc  cercaiacy 
or  remain  ac   90   per  cenc,    buc  wich  a   10   per  cenc  margin  of 
error.     Mr.   Bradley  acknowledged   chac   che  smaller   Che   sample,  Che 
less   che  prediccive  value  of    che  daca  obcained, 

Mr.   Bradley  compared   che   loss   racio   figures   for  Zuricn  wich 
Chose   in   Exhibic   63   provided   by   che    I3C   on   a  councry-wide 
basis.   The   relevancdacaareas    follows:  ( 

I3C(Councry  %'ide)      Zurich  (Ontario) 

198  1 

Class  OKOver  25-Doesn'c  Drive  Co  Vor'x)  78*  771 
Class   08(:-Iarried  Male   of   20)  139Z  6^Z 

Class    lUSiagle   M.a.e   of    20  )  7  6.1:  •  125J.; 

Class   18(Single  Female  of   20)  9U7,  1032 


The    1982   daca   indicaced    chac,    in   classes    13   and   01,    Zurich's  and 
Che   I3C'3   loss   experiences   were   similar   while   in   Class    11,  che 
Zurich   loss   experience   was   subscancially  higher,    and   in  Class  18 
was   subscancially  lower   chaa  che   I3C.       Mr.    Bradley  objecCed  co 
Chese  comparisons   for   che   reason   chac   ic  opposed  accual  Zurich 
premiums  wich  artificially  conscrucced   induscry  premiums.  He 
indicaced   chac   che   IBC  Green  Book  figures   are   comparing  I3C 
exposure   co  an   lAO  adjusced   premium.     Mr.   Bradley  explained  chac 
che   IBC  loss   racios   are   compuced   by  dividing    che   premiums  earned 
in   che   laccer  half   of   che  year  by   che   lAO  exposures   and   Chen  by 


^uluinlyi-?   "^s   rasul::   by   the   ir.dusCry  exposures.      In  his 
opinio-,    a  comparison   is    inappropriace   as    che   Zurich  loss  racio 
deals   only  wich  Zurich  premiums   and   claims.      (Evidence,    Volume  V, 
p.  18) 

Mr.   Bradley  acknowledged   chac   there  had  not  been  any  kind  of 
independent   investigation  into   the  question  of   rates  or  premium 
structures   of   other   companies.      In  Mr.    Bradley's   opinion,  the 
Green  Book  figures   could  not   be   adjusted   to   give   any  meaningful 
comparison  with   the   Zurich   results.      The   loss   ratios   shown  in 
Exhibit   63  of   the   industry  Green  Book   "do   not  mean  anything  to 
me.    I  make  absolutely  no   use  of    them... I  would   agree  they 
probably  do  represent   some   sort  of  industry   trend,    I  do  not  know 
what".      (Evidence,   Volume- V,    p.  20) 

At   the  time  of  Mr.   Bates   application  for  insurance  in 
February    1983,    the   available   information  would   have   been  the 
1981   Green  Books   for  both  Zurich  and   IBC.      These   books  would  have 
contained  information  with  respect   to   the  years    1979,    1980  and 
1981   inclusive.   According   to  Mr.   Bradley,   when  Zurich  sets  its 
rates,   it  looks  at  country-wide   figures   for   the  industry  and  for 
Zurich,   as  well  as  provincial   figures   for  Zurich  and   for  the 
IBC.     The   Ontario    results    for   Zurich  constitute    50   to   66   per  cent 
of   the   country-wide   figures.    All   rates   are   set   at    the  Head  Office 
but  differentials   vary   from  province   to  province. 


Hr.    3radl<i7   scacad   chac,    la   1931,    chera   -ere   only    145  claias 
by  Zurich  policy  holders   in  Class    11   ia   1981   and    122  clai:zs  ia 
Che   sane  Class   in   1982.     Mr.    Bradley  agreed   chac   he  would 
puc  very  liccle  veighc  on   che  daca  obtained   from  evaluating  these 
liaited  claims.   He   testified   that   a   figure  of'$145.00  was  che 
loss   cost   per   car   insured   by  Zurich  in    1981   was   determined  by 
dividing   the    total   premiums    ($16,834,477,00)    by   the    total  number 
of   exposures    (116,325).      In  other  words,    in    1931,    Zurich  insured 

i 

116,025   persons   and    for    chat    Insurance   year   incurred   claims  in 
the   amount   of    3  1  6  ,  3  3>*  ,  4  7  7  .  00  .     The   company  generated   premiums  in 
the   amount   of    3  19,994,977.00   for    Che    1981   business   year.  In 
response    to   a   question   from  myself   as    to   how  differencials  would 
be   calculaced   if   age,    sex  and   marital   status   were   no  longer 
accepcaole   categories    for   under   25   year   old  'driv^ers,      r.  Bradley 
stated    that    the   company   would   still   commence   with   the  same 
loss   costs    figure   but   its   actuarial   analysis   and  calculations 
would   be   applied    to   tne   existing   classes.      (Evidence,    Volume  7, 
p.  44) 


Mr.    Bradley  produced  a  schedule  of   surcharges   from  Zurich's 
rate  manual  dated  October   1982  which  was  effective  in  February, 
1983   and   it  was  marked   as   Exhibit    10.   This   schedule  explained 
Zurich's   calculation  of  additional  or  surcharge   premiums  for 
policyholders   who   had   committed   highway   traffic   offences   or  who 
had   been  involved   ia  accidents.   Mr.    Bradley  indicated   that  he  was 
not  aware  of   any  statistical   basis    for   the  various  surcharges. 
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(Evidence,    Volume   V,    p,    35)      It:  was   agreed    chac   no   surcharge  vas 
applied   to   Mr.    3aces  ,    alt:hough   if   a   surcharge   had   been   added  co 
his  premium,    it  would  have  been  on  a  percentage   basis  of  his 
class   11   premium.    If  Mr.   Baces  was   paying  a  surcharge,   it:  would 
have  amounted   Co  a  considerably  larger  sura  Chan  a  surcharge   for  a 
person  in  another   racing  class,    being  a  percencage  of  his 
exiscing  premium. 

Hr .   Bradley   cescified   ChaC,   where   a   father  who   is   in  Glass 
02  owns  a  car  and  has  a  son  under-25  as   an  occasional  driver, 
Che   race  differencial  would   be    1,57.    However,    if    Che   son  was  22 
or  23  years  of  age  and  owned   Che   car  which  he  drove   Co  work, 
Chen   Che   facher  would   be   considered   the  occasional   driver   and  che 
differencial  would   be   lower  -   1.45.    Thus,    Chere   is   no  addicional 
differencial  charge  when  a  facher  is   an  occasional  driver. 

Mr.   Manley  Pryce,   Deputy  Manager   for  Canada   for  Zurich, 
Cescified   on   ics   behalf,      Mr,   Manley   is   a  graduace   of  che 
UniversiCy  of   Bricish  Columbia,   FaculCy  of   Law  and  has  been 
employed  by  Zurich  since    1953.   He     testified   chac   Che  work 
of   che  actuarial  department  was  given  to  him  as  a  member  of 
management   responsible   for  automobile   rates.     The  automobile 
rates   are  jointly   reviewed   by  Mr,   Pryce   and    the  manager  who  is 
responsible   for   automobile   rate   lines.     Mr.    Pryce   reviews  che 
trends   wich  his   manager  and   considers   whether   it  would  be 
appropriate   to   introduce   race   changes.      When  questioned  whether 


race   changes   are   aifeccad   07   che  xaricec   place,   Mr.  Pryca 
responded   chac   narkac   forces   do   play  a   role:    where   chera   is  a 
scrong   indicacioa  of   a   need   for  a  race   adjuscmenc,  parcicularly 
upwards,    market   forces   aay  very  well   prevent  race 
increases.    (Evidence,   Volume  V,   p.    79)      If  considering 
recomaiending  a   race  adjuscmenc,   Mr.   Pryce  wrices    co  Zurich's 
branch  managers   indicacing   che   actuarial   data   and   his  perception 
of    Che   need    for   a   rate   adjustment.      He  would   ask.   for    che  branch 
managers'    business   assessment   of   current   market   conditions  and 
wnether   and   to   what   extent    rate   changes   would   be  appropriate. 
He  would   examine    the   loss    ratio   on  an   overall   basis,    by  classes 
and   overall   of    the    cocal   Zurich   portfolio   and    Chen   examine  the 
accuarial   indicacions.      One   aspecc   of    che   sicuation  may  affect, 
influence,    soften  or   harden   another   issue.    Mr.    Pryce  stated 
thac:    "when  you   look   at    Che   premiums    relaced    Co   a  loss    ratio  in 
class    11   of    L25,9,    it    is   obvious    that   we   did   not   have  adequate 
p remiuras . . . f r om  a   rather   small  group   of  policy 
holders".    (Evidence,    Volume   V,    p. 31)      From  a   pure  business 
point  of   view,   Mr,   Pryce  scaced   chac  on  Class    LI   Zurich  had  lose 
money.     He  further   scaced   chac,    in  his   opinion,  Zurich's 
aucombile  insurance  business  in  Oncarlo  was  unprofitable  during 
1981   and  1982. 

Mr.   Pryce  emphasized  during  his   cross-examinacion   chac  his 
company  considers  average   loss   frequencies   and   loss   ratios  by 
class  with  respect   to   their   total   portfolio.     When  asked  whac 
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relacive   weight   is   given   to    che   average   loss    freqaeacy   and  loss 
racio,      .'-Ir.    ?rycs   scaced    chac:"I    chink   ve   have    co   give  iz 
reasonable   consideration,    if   you   like,    equal   consideration   Co  all 
of    cheia   to    Cry  and   evaluate    them  in   terms   of   crands   or  changes 
that   have  occurred".      (Evidence,    Volume   V,    p.    104)      The  factors 
that   he  would   consider  when   setting   rates   are   the   rating  of 
competing   companies   in   the   industry;    the   impact   of  individual 
rate   changes   on  individual   risk;    the   serious   changes   in  loss 
ratio  within  a-  province;    other   changes   within  a   Province;  or 
changes   in   a  premium   tax.      Mr,    Pryce   acknowledged    that   Zurich  has 
accepted   common  law  marriages   as   a   indication  of   marriage  for 
males  under-25.    He   further   indicated   that   Zurich's  business 
surcharges  would   amount   to   less    than  one   per   cent   of  their 
automobile   premiums.      Generally,    surcharges   with   respect  to 
convictions  would   not   be   added   until   the   time   of   renewal.  With 
respect    CD    the   issuance   of   a   new   policy,    Zurich  might  become 
aware  of   convictions     and   the   company  would   amend   the  endorsement 
and   the  originally  quoted   premium  to   include  appropriate 
surcharges . 

Mr.    Brian  Robert   Newton   testified   for   the   Complainant.  Mr 
Newton  is   the   senior   actuary   in   the   office   of    the  Superintendent 
of   Insurance   for   Ontario   in   the  Ministry   of   Consumer  and 
Commercial   Relations.     This   Office   provides   actuarial   advice  in 
the   course   of    the   Superintendent's   regulatory   function;  the 
investigation  of   consumer   complaints,    such  as   unfair  racing 
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praccicas;    che    ragulacioa  of   the   Facil'icv   Association  and 
aucoraooila    insurance    races;    and    zhe    reviev  of    race   filings    oy  a 
number  of   automobile   insurance  companies,      (Z'/ideace,    '/olume  711, 
pp •    66-6  7  ) 

Mr.   Newton   testified   chat   there   is   no  code   or  codified 
principles   o  r- .3 1  andard  s   which  govern   the   method   of  classification 
of   ris'ic   systems,    although   there   is    now  a  movement    towards  one. 
There   are,    however,    certain   principles   or   standards   which  the 
industry   follows    in   astablishing   classification   of    risk   s 7 scams. 
These   standards   are   stated   in   the   draft    report,      Statement  of 
Rislc  Gl  as  s  i  f  i  c  a  -  ion   Principles  ,    a   1984   document   of    the  Canadian 
Institute   of   Actuaries    (Erchibit   31),      This   draft   Report  contains 
a  -pT  o-posed    sec   of   classiiicacion   principles   which   is   waici.'ig  co 
be   adopted   or   amended   by   the   Institute   for   the   guidance   of  its 
membership.    At   present,    this   Report   has   noc   been  accepted.  The 
Report   describes   a  grouping   of    the    risks   as    being   a  necessary 
part   of    the   insurance   process   as   a  means   of   determining  averages 
and  applying   those  averages   to   rate   individuals.     The  Report  then 
describes  cons Ideraclons  which  muse  be  used  to  determine  these 
specific  classes: 

1.  Each  class   should  exhibit  different   risk  expectations; 

2.  Significantly  dissimilar   risks   should   be   assigned  to 
different  classes; 

3.  Each  class   should   be   large  enough   to  allow  credible 
statistical   predictions   about   that  class; 

4.  There   should   be   enough  classes    to   avoid  extreme 
discontinuities   between  adjacent  classes.      If   the  difference 
between   two   classes   is  very  large,   by  reference   to   a  particular 
variable,    further   subdivisions   should   be   introduced   to   smooth  out 
the  difference; 
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5.  Ambiguicy  should  be   avoided.      Parcicular   individuals  should 
oulv   be   assignable    Co   one   class.      There   should   be   no   douoc  iaco 
which  class    chey  fall; 

6.  The  variables   should   be   capable   of   being   measured  reliably; 

7.  Where   possible,    Chere   should   be   a   "cause   and  effect" 
relationship   perceived  by   the   insuring   public.      This   however,  is 
not  always   possible.      For  example,    regarding   life   insurance,  it 
is   known   that  women  live   longer   than  men. 

The  reason  why  is  not  known.     Thus,   sex  is   not   really  a  cause 
yet   it   is   a  factor; 

8.  The   classification  should   be  publicly 
acceptable.    (Evidence,    Volume   VII,    pp.  76-31) 

These   considerations   or  principles   can   be   summarized  as 

separation,   homogeneity,    stability,    verif lability ,    causality  and 

acceptability.      (Evidence,    Volume   VIII,    p.  18) 


Mr,   Newton  testified   that  he  personally  agrees  with  these 

principles   although  he  would   place   a  greater  emphasis  on 

causality  -   the   factor  most   clearly   related    to    the  degree 

of   risk.     This   emphasis,    he  believes,   would  make   the  system  more 

readily  understood   and  accepted  by   the  general   public   and  by 

agents   underwriting   the   losses.      It   would   also   encourage  people 

to   take  greater  control  of   their  losses.     For  example,   if  people 

knew  that    their  driving   record   influenced   their   rates,    they  would 

try  to  improve   their  driving  record.     (Evidence,   Volume.  VII, 

p.   86  and  Volume  VIII,   p.    18)'    In  cross-examination,   Mr,  Newton 

also   reiterated  his  preference   for  emphasizing  causality: 

Q,     And  it   is.    .    .you  say  you  would   like   to  emphasize 
causality, 

A.      I  would   say   the   factor.    .    .if   you   are   using  a 
factor   to   cause   this   sub-division,   which   is  generally 
acceptable   by  most   people   to   be   related    to    the  risk, 
then  you   feel   comfortable  with   the   factor  you  are  using 
for   separation ,    .  , 
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*    .    .And  70U  immediacal/   scare   loo'<ir.g   further   inco  che 
aiaccar   zo   see   if  70U  can  find   some  differences  in 
related   factors   vaich  will  explain  vtiy  70U  have 
observed   che   difference.      And   if   /ou  can  discover  chac 
underlying,   more,    lec  us   say,    causal   factor,   or  more 
closely  related   to   causal   factor,    then  it   appears    to  be 
preferable   to  use   the   intuitively  acceptable  causal 
factor   rather   than   che  unexplainable  classification 
factor.      (Evidence,   Volume  VIII,   pp.  20-21) 

Mr.    Newton  further   testified   that   indirect   factors  or 
proxies  were  used  by   the   industry,    instead  of    che  more  direct  but 
less   tangible   factors:      "Instead  of   rating   by  a   factor  which  you 
think   is    che   real   neasure   of    che    risk,    there   aay   be  some 
difficulties,    so   you  attempt    co   find   another   factor  which  will 
produce   a   similar   sort   of   separacion" .    (Evidence,    Volume  VII, 
p. 75)      Mr,    Newton  gave   several   examples   of    factors    chat   are  used 
as    proxies.      The    first   was    discounts    for   students    base a    on  grades 
in   school.      The   assumption   is    that    those   students   with  high 
grades   study  more   and   drive   less.      High  grades,    therefore,  are 
used   as   a   proxy   or   substitute   for   mileage,      A  second  example 
given  by  Mr.   Newton  was    the   male   classification   factor,    which  is 
the   subject  of   this   inquiry.      It   is   argued,   Mr.   Newton  cescified. 
Chat  an  average  male  will  drive   cwice  as   far  a  year  as  the 
average  female.     Thus,    "by  simply  dividing  people   into  two 
classes,   males   and   females,   one,   automatically,   has   identified  a 
group,   which  on  average,   has   a  higher  automobile  insurance 
risk".      (Evidence,   Volume  VII,   p.  76) 
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Mr.    Newcon  also   gave   cascimony   concerning   the   origins   of  the 
Scaciscicai   Plan.      He    cescified    chac   i C   has    Lzs   origins    in  "he 
hearings   in  Ontario   conducced   by   che  Hodgson  Gotntaission  in  the 
late   1920s.     This   Commission  recommended  a  uniform  statistical 
plan.     The  initial  plan  was  quite   limited  as   it  dealt  with:  1) 
only  two   territories  -  Toronto  and   the   rest  of   the  province  -  and 
2)    the  cost   of   cars,   dividing   them  into   expensive   and  less 
expensive.     Over   time,   especially  during   the    1940s,    1950s  and 
including   the    1960s,    the   classifications  were   increased   and  the 
system  developed   to   its   present   stage.   The   classification  system 
is   a  national,    industry-led   system.        (Evidence,    Volume  VII, 
pp.  87-89) 

Mr.    Newton   also   testified   about   The   Report   of    !:he  Select 
Committee   on  Company  Law  of   the   Provincial   Legislature  which 
dealt  with  motor  vehicle   insurance.      This   Report   stated  chat 
there  was   a   tendency   by   the   public   to   question   the   basis   of  the 
rating   system,    especially   regarding   the   number  of  classifications 
and   the   factors  on  which   the  classifications  were  based,    such  as 
charging  higher  rates   for  young  drivers,   and   the  use  of 
conviction  surcharges. 

In  addition,   Mr.    Newton   testified    that   he  was   asked   to   do  a 
study  of   the   Statistical   Plan.     He  was   instructed    to   look  into 
the   question  of   uniformity  -  did   all   companies   have   the  same 
practice   regarding   driving   records,    such  as    Che  use   of  driver 
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craiaing  discounts.      (ividenca,    Volune  VII,    ?p.  91-92} 

Mr.    Neve on   cescified    chac,    during    the   scud 7,    he  experienced 

several   problems.     First,    he  had  difficult/   in  addressing  tne 

issues   on   the   basis   of   iaformacioa   from   the   Statistical  Plan, 

The  young  male/female  differentiation,    the  /oung  driver 

surcharge,    and   the   structure   of    the   statistical   categories  meant 

that   it   was   impossible   to   undertake  comparisons. 

A«      *    .    .It   seemed   to   be   a   so me v hat 
disorderly  structure   for   the  statistical 
categories.     There  was   no   sense   of,  say, 
statistical   controls   of   holding  everything 
else   equal   and   measuring   one   variable,  like 
age,    across    the   system.  (Evidence, 
Volume   VII,    p.  93) 

He  went   on   to    testify   that   because   the   age  variable  stopped 

at    25,    and    the  male/ female   differentiation   only   existed   under  25 

or   under    20    for    the   unmarried    males,    1"   was    "extremely  iLzitz-iLz 

to   draw  conclusions   about    the   particular   variables    that   were  in 

question".      In  :-lr .    Newton's  opinion: 

It   was   more,    what    I   call,    a   self-fulfilling  system. 
The  divisions  had  been  divided  up   to   reflect  rating 
classifications   and   differences   appeared  there... 
there   was   not    really   convincing   evidence   in  the 
structure  of   the   statisitics,    to  say   that  this 
particular   structure   was    the    right  one. 

(Evidence,   Volume  VII,   p.  93) 


The   second  problem   that  Mr.   Newton  identified  was   the  laclc 
of  uniformity  among   insurance   companies   in   the   factors   which  the 
used   to   determine  driving   records.   At   that   time,    the  system 
included   the   number  of   claim-free   years   a  driver  had.  The 
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cacegorias  ware   5,    3,    2,    I   and  0  claini  free   years.     'dowever,  Che 
problem  was    ctiac   companies   had   different    policies    concerning  chis 
factor.     Some  companies   had   forgiveness   plans  which  allowed 
persons   in   the   five  year  claim  free  category  one  claim  which 
would  not   put   them  in  the   zero   category.     Other  companies  would 
place   those  drivers   in  the   five  year  category  into   the  three 
year,    rather   than   the   zero   year  category   if    they  made   a  claim 
and  only  if   a  driver  made   a  second   claim  would   that   driver  be 
placed   into   the  zero   category.     Furthermore,   according  to 
Mr.   Newton,    the   zero   category  was   not   a  homogeneous   group  since 
the  number  of  accidents   in  it  could   range  from  one   to  several. 
In  short,   Mr.    Newton  described   these   categories   as    "impure".  He 
did  "say,   however,    that   the   statistics   did   appear   to   show   that  the 
risk  of   a  person  in  claim- free   category   0   might   be    two    to  three 
times  higher  than  a  person  in  claim-free  category  5.     He  further 
testified   that,   while   the   classifications   of   drivers   by  their 
driving   record   seemed   to   show  meaningful   differences,    there  was 
no  uniformity   in   the   coding.      This   problem,    he   stated,  would 
cause  some  doubt,   given  the  lack  of  uniformity  of  company 
practice.      (Evidence,   Volume  VII,   pp.  94-95) 

According  to  Mr.   Newton's   testimony,   he   participated  in 
meetings   held  between   the   Superintendent's   office  and  the 
industry  during    1977   and    1978.     The   reports    from   the  industry 
supported   the   continued   use   of    the   age,    marital   status   and  sex 
factors,    although   they  also   stated   that   there  was    room  for 
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iaproviag   che   scaciscical   s/scea.    Despica   chis    indaacry  posicion, 
llr .    Newcon   Cascifi^sd    chac    cha   serias   of   aieecings    did   produca  a 
aunxber  of   recomnieadacions  .     One  such   recomraenda  c  ion  called  for 
Che  alirainacion  of    Che   0-4  cacagory   for  unmarried  inalas  becveen 
Che  ages   of   25   -  29,   on   cha   basis   chac   chera  vera   no  cacegocias 
for  married   or   single   females   in   chac   age   range.     Thus,  unmarried 
males   vera   noc   necessarily   being   compared   with   cheir   peers  in 
age  . 

This    recommenda Cion  was   accepted   and,    conseqaen cly ,  all 
provinces,    wich   Che   exception  of   Quebec,    no    longer  have  Che 
"unmarried   male   between   25-29"   cacegory.      Mr.    Newcon   noted  that 
one    1982   industry   scudy  under   Che   Chairmanship   of   Don  Wagner,  che 
Vice-Pras  idenc   of    Zurich,    recommended    chac    Che   "Type   of  *Jse" 
categories    be    :i;ctendei    to    the   ander    25    category.  >;£  viae  nee, 
Volume  VII,   p.  100) 

Mr,    Newcon  discussed    the    three   specific   categories   at  issue 
in   this   inquiry:    che  age,    sex  and  marical   scaCus  classifications 
for  drivers  under   25  years   of   age.     Concerning   cha  male/female 
dif f erenciacion ,   Mr.   Newcon   cescifled  chac: 


there   seems   Co  be  noching   Inherenc   in  being  male  or 

female,   of   Icself,   which  would  cause   a  person  co  be  a 

high  risit  for  aucomobile   insurance  or  a   low  risk  for 

aucomobile   insurance.      (Evidence,    Volume   VII,    p.  101) 

Mr.   Newcon  scaced   chac,    while  differences   do   appear   in  che 

male  and   female   cacegories,      che   scruccures   of   che  Scatiscical 

Plan  make   Ic  difficulc   co   actually  compare   like  males   with  like 
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fenialas.    He   further  added   chat,    since   there   does   seeni   to   be  a 
difference   in   the    industry's    treatment   of    these    two   groups,  this 
distinction  must   be  used   as   a  proxy   for  other  things. 

Mr.   Newton  testified   that   the  male/female  distinction  is 
actually  a   proxy   for    1)   mileage;    and   2)    social   habits.      Some  of 
the   literature   suggests    that   young   males   drive   twice   as    far  as 
females  and  are  more  likely  to  drink  and  drive.  (Evidence, 
Volume   VII,    p.    102)     Mr.    Newton  objected   to    this   use  of 
male/female  differentiation.     He  stated   that  males  and  females 
are  not  homogeneous,   as   there  is  considerable  variation  among 
young  males   and   females   in   their  driving  habits.     He  went   on  to 
say   that   he   felt    '"    less   confident   about  using   a   proxy,   which  is 
not   directed   to    the  average  exposure   factor,    and   I  would   also  try 
and   seek  out   a  better  measure  of    the  exposure".    (Evidence,  Volume 
VII,    p.    L02)   Mr.   Newton  also   stated    that   he    felt    that,    by  wrongly 
regarding   the   young  males   as   a  homogeneous   group,    the  present 
system  was   unfair   to   the   low  mileage,    careful,    young  male  drivers 
and  that   it  was  undercharging  high  mileage   female  drivers  whose 
social  habits  might  not  be  so  acceptable,      (Evidence,   Volume  VII, 
p.  104) 

Mr.   Newton  also   testified   that   a  better   alternative   to  the 
use   of   sex  as   a   proxy   for  mileage  would   be   to   use   the  mileage 
factor   itself.      The   insurance   industry   employs    this  mileage 
factor   for  drivers   over   the   age  of    25    through   the   "Type   of  Use" 
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catagorias,   and   chare   is   no   raason  whv   chis   da  carmir.acior. 
could  no  c   be  dona   for   cha  under   25   cacegory.     This   aniployaenc  oc 
the  .nilaaga   faccor,   according   co  Mr.   Mevcon,   would   raduca  che 
variability   in   the  aale/faaiala   classes   and  would  rnaice   the  data 
more  homogeneous  with  respect   to   risk.      (Evidence,   Volume  VII, 
pp.    102-L03)      "urtherniora  ,    Mr.    Newton   testified    that    the  sex 
factor  should   not   be   used  as   a  proxy   for  social  habits. 
According   to   Mr,    Newton,    the   industry   uses   driver   convictions  and 
clai::i   records   as   classification   factors    for    those   drivers   over  ^ 
the   age   of    25;    therefore,    there   is   no   reason  why   the  industry 
could   not   do    the   sanie    for   the   under    25   year   old   category.  In 
short,    Mr.    Newton   testified    that    sex   should   not   be   used   as  a 
factor  for  classifying  drivers. 

Concerning   the   second   area   at    issue,    the   age  classification, 

Mr.    Newton   testified  that: 

there   doesn't   seem   to   be   any   intuitive   reason  to 
suppose   that  because  a  person  is   one  year  older  that 
they   are   any  more   li'^ely   or   less    likely   to   be   involved  ^ 
in  an   automobile   accident   the    following  year,  all 
other   things   being   equal ,( Evidence ,    Volume  VII,    p.  104) 

He  wecc  on  to  state  chac  age  is  being  used  as  a  proxy  for 

driver  experience  because  young  drivers  obviously  have  less 

years*   experience   in  driving  and   that,   as   drivers  get  older, 

they  learn  skills  necessary   to  avoid  accident  situations. 

According   to  Mr.   Newton,   age   is   also  used  as   a   proxy   for  social 

habits   since   the   presumption   is   that,    as   people  get   older,  they 

drive   less.     Thus,   age   itself   is   not   seen  by  Mr.   Newton  as  a 


faccor  direct:!'/   relacad    co    Che   risk  of   accident.  (Evidence, 
7oiurae   VII,    p.    105)        :-lr .    Newcon   further    cescified   chac    there  are 
studies   which  relate  mileage   by  age,   but   he   stated    that    they  are 
not   completely   reliable.      For   example,    the   Ontario   ;«!ini3try  of 
Transportation's   statistics  do  show  a  reduction  in  the  accident 
frequency   by  age.     They   do   not,    however,   differentiate  according 
to  fault.       Mr.   Newton  stated   that   it   is   reasonable  to 
believe   "that   much  of   this   dropping   off   of   accident   rate  with 
age,    reflects   a  drop   in   the  mileage   driven,    by   age."     He  also 
emphasized   that,   within  an  age  group,    there   would   be  considerable 
variation  in  individual   habits.    (Evidence,    Volume   VII,    p.  105) 

Mr.   Newton   next   addressed   the   issue   of   marital   status.  He 

began  by   stating  that: 

Again,  it  is  difficult  to  see  how  the  act  of  becoming 
married  has  any  direct  relationship  to  the  automobile 
insurance   risk,      (Evidence,    Volume   VII,    pp.  105-106) 

In  Mr.    Newton's   view,    marital   status,    like   age   and   sex,    is  a 

proxy  for  other   factors:    1)    social   habits   -  marriage   indicates  an 

increase  in  responsibility  and  maturity,   a  presumption  Mr.  Newton 

stated  was  difficult   to  measure;   and   2)   mileage  -  married  people 

drive  less,     Mr,   Newton  stated   that   these  assumptions  are 

questionable   as   it   can  be   said   that   some   married   couples  will 

drive   and   socialize   as  much  after  marriage   as   before  marriage, 

Mr,    Newton   testified   that    the   statistics   in   the   ISC  Green  3ook 

indicate   that,    for  -a-? ban  areas,    there   is   very  little  difference 


ia   loss   experience   becveea  Class    11   -  aani;arried   -aales   ages  19-20 

-  aad   Class   08   -  carried   Tiales   becvean   che   ages   of    16-20.    ?or  Mr. 

ilewcoa,    chis   absence  of   difference   indicaces  what: 

for   Che  urban  areas,    chac   possibly   Che   discinccion  of 
marital   scacus  does   noc   seem  to   be  separating  these 
groups    into   a  different   risk  group.      It   could  possibly 
be   because   the  definition  of  who   is  married   and  who  is 
not,    is   not   really  a  workable  classification 
difference.        (Evidence,    Volume   '/II,    p.  i07) 

As  well,    Mr.    Newton   testified    that    there   are  several 
companies   which  keep   statistics   over   and   above    chose   required  fori 
the   Statistical   Plan,    and   which   have   different    rating  systems. 
For   example,    one   company   in  Ontario   allows   a   rate   differential  in 
the   under    25   category   for   driving   above   or   below   7,500   miles  a 
year^  Another   company   has   occasional   driver   categories    for  -ales 
and   females   under    25.        In  cross-examination,    he   statea   that  this 
"seems    to   be   a   slightly  more   logical   system  of   rating  vehicles'*. 
He   testified    that   he   did   not   know   che   basis    for   these  exceptions. 
(Evidence,    Volume   VIII,    p.  41) 

During  cross-examination,   Mr.   Newton  was   asked   if  he  agreed 

vlth  Che  scacement   chat  age,   sex  and  marital  status  were  factors 

which  were  more  verifiable  in  che  automobile  context   than  che 

ancicipaced  mileage   faccor.   He  replied: 

A.      I  would   have   some   q ual i f i c a C ion   in   claiming  chat 
age,    sex  and  marital   status   are  verifiable   in  the 
automobile   insurance  context. 

He  continued   by  saying  that: 
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vhen   one   scares    crying   "o   categorise    Che  vehicle 
by    che   age,    sex,    or   ^naricai   scacus   of    che   driver,  che 
probleni  is    chere   is   aoc   an  absoiuce,    direcc   link  saying 
definitely   ctiac   chis   person   is    che  driver  of  che 
particular  vehicle   chat   is   finding  its   way   inco  che 
class   statistics.    (Evidence,    Volume   VIII,    p.  23) 

He   testified   chat,   while   it  is  not  possible  to  verify  mileage 
for   che   next   year  at   the   time   that   a  policy   is   issued,    ic  is 
possible   to   gee   some   admittedly   imperfect   estimate   by  reference 
to   a  previous   period.   He   further   stated   that,    while   these  three 
factors   may  be   easier   to   measure   than   social  habits   or  driving 
patterns,    there   is   a  problem  of   establishing   che  relacionship 
of   these   three   factors   to   the   driving   risk.  (Evidence, 
Volume  VIII,    p.  29) 

Since   social   and  driving   habits   are  difficult    to   measure,  it 
is   apparent   that   insurance  agents   and  brokers   may  make  little 
effort    CO   cesc   che   veracicy  of    factors    such   as   marical  scatus, 
Mr,   Newton  pointed   to   the   difficulty  of   defining   the   concept  of 
marriage   in   this   context:    should   it   be   construed   in   the   sense  of 
marriage  ascending   from  law  or  religion  or  should  the 
intricacies   of   the  Family  Law  Reform  Act   concerning  common-law 
marriage   be   considered.      (Evidence,    Volume  VIII,   p.    30)  He 
further  added    that  he  has   had   people   tell  him   that  their 
insurance   rates   had   increased   because   agents    Cold   chem   chat  they 
were   not   married   alchough   Chey  were   living   in  various 
relationships   which   they   believed   did   qualify   under   the   law  as 
marriage.      According   Co  Mr,    Mewton,    some   people   were  also  upsec 
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vich  agents   giving    chani  vhac    chey   felr   '-yera   noraliscic  seraons. 
Of   Che   4,000,000   insured   in  Oncario,    che   Suoerincen dene's  Office 
has   received  abouc   2,000   complaincs   concerning   such  moralizing  i 
Che  industry. 

Furchermo  re  ,   Jlr'.   Newcon   cescified   chac  Mr.  Alexander's 
scaceaenc   chac   che  average   loss   race   for  Class    LI   drivers  vas 
Chree    ciines    as   high   as    che   loss    rate   for    Che   average   car  does 
noc   address    che   tuaccer   ac    issue   in   chis   Hearing,    nanielv,  Che 
fairness   of   charging   single   Tiales   under    25   higher  insurance 
preraiuris    chan  Tiarried   persons,    feniales   and    chose   single  -aales 
over   25   years   of   age.      In   face,    he   stacad    chac    "every   class  has 
experience  vhlch   is   higher   or   lower   Chan   che   average".  (Evidence 
Volume   VII,    p.    Ill)      tie    further   sciced    chac    che  sciciscical 
evidence   supporcs    Che   viev   chac    Chare   is   liccle  significanc 
difference   becveea   Glass   08   and   Class    Li   drivers.  (Evidence, 
Voluae   VIII,    p.  32) 

During   cross-exarainacion ,   Mr.   Newton  was   presented  with  the 
data   from  Exhibit   22A.     The   first  set  of  data  compares  Claim 
Frequency   in  Ontario   between  Zurich  and   the  industry: 


Zurich  Indascry 

Class   08  14,89  14.24 

Glass    10  26,38  23.16 

Glass    11  13.48  15.32 

(ividence,    Volacne   7111,    p. 34) 

Mr.   Newton  objected   to   combining   Classes    10   and    11   and  comparing 

them  with  Glass   08.     He   testified   that   Class   08,   consisting  of 

married  males,    may  contain  older,   more   experienced  drivers  than 

those  drivers   in  Glass    10.     The  second   set  of   figures  which 

Mr.   Newton  was   presented  with  concerned  Loss   Cost   Per  Car: 

Zurich  Industry 

Class  08  $251.00  $382.35 
Glass  10  $606.00  $732.58 
Glass   11         $766.00  $525.14 

Mr.    Newton  also   objected    to   the   use   of   Zurich's   statistics  here 

for,    as   he   stated,   Zurich's   statistics   were   derived   from  a  small 

number  of   cars.      The   industry  data,    on   the   other  hand,  was 

derived   from  a   larger  data  base  and   is   probably  more  reliable. 

He  pointed  out   that   Zurich's   loss   per   car  was   much   lower   than  the 

industry's   figure  in  classs    11,     Concerning   these  statistics, 

Mr,   Newton  stated   that  one  must  be  sure   tha^   the  figures  are 

reliable  and  he  questioned  whether   they  represented  one  year's 

experience  or   three  years'   average  experience. 


The   next- set   of    figures   in  Exhibit   22A  concern  Average 
Claim  Cost: 
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Zurich  Induscry 

Glass   08     SL683.21  32688.32 

Class    iO     $2256.64  33163.07 

Class    11     35683.61  $3318.35 


Mr,   Mewcon   cestified   chac  both  Zurich's   stacisclcs   and  che 

industry's   statistics   vera   unreliable   in   that    they   were   based  on 

inadequate   populations.      He   stated   that,    therefore,  accurate 

conclusions   about   differences    in   ri3'<  over   time   could   not  be 

made.      He   pointed   out   that   Zurich's    figures   were   based   on   9  ( 

policies    issued   in  Class   08;      320   policies    in   class    10   and  1076 

policies    issued   in  Class    11.      (Evidence,    Volume   VIII,    p.    38)  His 

second   objection   over   the   use   of    these   average   claim  cost 

statistics    to   prove   that   discrimination  on   the   basis   of  marital 

status   was    reasonable   was    that    they   did    involve    the   isolation  of 

the   marital   scatus  factor, 

A.      The   second   point   I  would   like    to  make, 
Sir   wich   respect,    is    that   we   are  comparing 
Class   08   with  Class    11,      We   are   not  looking 
into   the   possible   differences   in  driver 
experience   in   those   tvo   categories;    we  have 
not   standardized    the   data   for   the  differences 
in  aileage   exposure,   which  is   regarded  as  a 
racing  factor   for   Che  older  groups. 
Therefore,    ic   Is  dlfflculc,   ac   chis   stage,  Co 
draw  a  valid  conclusion   chac   Che  marlcal 
scacus,   by  icself,    is   responsible   for  che 
differences   observed.  (Evidence, 
Volume  VIII,    p.  38) 

Mr,   Newton  was    then  asked   to   comment   on   the   fact   that,  in 
Che   industry  figures   for   the  Average   Claim  Cost,    the  Class  08 
figure  was   $2638.32,  while   the  Class    11   figure  was   33313,35,  He 


tiascified    chat   "I  am  noc   aecsssarily   cartrain   in  my  mind    chac  "ha 
differeaca  juacifies    che  diifarenciai   being   charged   between  chose 
classes.    .    .    I  would  say,   on  a  simple  observing  of  these 
classifications,    taking   them     with   their   faults,    there   is  a 
difference   in   the   numbers".      (Evidence,    Volume   7III,    pp.  39-40) 

Mr.    Newton  was    then  cross-examined   on   the   data   in  Exhibit 
32D  which  compared   the  experience  of   the  Facility  Association 
with   that   of    the   industry   for   the   years    L980   and    1981.  the 
fraquency  and  average   cost   per   car,    rural   and   urban,   was  as 
follows:      Class   08  -  Facility   750,   Green  Book  425;    Class    11  - 
Facility   943,   Green  Book   533.     Mr.    Newton  stated   that,  in 
his   opinion,    this   comparison   is   a   "classic   axampla   of    the  dangers 
of   company   frequencies   and  average   loss   costs   in  cells  without 
Caking  into   account   Che  underlying   variations".    (Evidence,  Volume 
VIII,    p.    45)     As   Facility  Association  drivers   are  high  risk 
drivers,    there   is   a  strong   bias   in   that   population  compared  to 
the   population  on  which   Che  Green  Book  is   based.      For  example, 
according   to  Mr.   Newton,    there   is   almost  a  negligible  proportion 
of  drivers  with  a  five  year  claims   free  record  in  che  Facility 
Association;   whereas,    the  Green  Book  has  a  heavy  concentration  of 
drivers   with   record   5.     When  comparing   Facility  Association 
experience  with   the   experience  of    the  Green   Book,    the  excess  in 
the   Facility  Association  could   be   attributed    to   the  excess 
population  of   drivers   with   record   0   whom  one  To uld   expect  to 
have   higher   claims.     According   to  Mr,  Newton: 


Ic   is   zoc   a  valid  .nee hod  of   d raving  conclasio-s  froa 
-umbers   oc    chis    sore   ar. cil   70U   know   ehac    che  underl/ing 
daca  has   bean,    lec  -is   say,    3  canda  rd  ined ,   or   che  effaces 
of  ocher  discorcions   have  been   renioved   froca  ie   as  far 
as  you  can.     And   chis   daca   is   very  badly  discorced". 
(Evidence,   Voluae  7III,    p.  45) 

Mr.   Jlewcon  scaced   chac   chis   cricicism  applies   co    che  Green 

Book  daca  as  well  because   of   Che  driver  experience,   mileage  and 

ocher   factors   involved.    (Evidence,    7olucie   VIII,    p.  46) 

Mr.    Newton  also   discussed   ocher   anomalies   which  exisc 
because   of:    1)    che   structure   of    the   existing   Statistical   Plan  an 
the   companies'    use   of    that    Plan;    and   2)    the   lac'<  of   certainty  in 
che   definitions   of    the   statistical   categories.      One   such  anomaly 
concerns    the    fact    that   a  principal   driver   over   25    in  combination 
with   an  occasional   driver   under   25   nay   pay   lore    than   1  principal 
driver   who   is   under   25.      (Evidence,    Voluae   VII,    p.  113) 
Mr.   Newton   testified    that   another   reason  why   the   system  must  be 
improved   is    that   it    is   compulsory   by   law.      The  government 
now  has   a  greater   duty   to   ensure    that   rate   classifactions  are 
not  unfair  or  questionable. 

During  cross-examinacioa ,   Mr.   Newton  was   asked  about  the 
financial   state  of   che  automobile  Insurance   industry.  He 
explained   chac   it  was   a  "mixed-bag":    some   companies  are 
financially  weak,   while  ochers,   despite   the   fact   that   they  are 
underwriting  losses,   are   reporting  a  profit,    after   taking  into 
account  investment   income.     The  rate  of  profit  varies  from 
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cotnpaav   co   company  virh   some   coapanias    Cuming   ia  "subscanciai 
profit's".      Ee   coaciaued    :hac    "some   companies    are   noc   earning  as 
much  as    Chey  used   to   be   accustomed   to".      (Evidence,    Volume  7III, 
p.  8) 


Mr.   Newton  agreed   chat    the   Superintendent's   Office   has  Che 
power    to   order  unfair  discrimination   to   cease   under   Pare    18  of 
the   Insurance   Act .      Seccion   393(b)'iii   describes   an  unfair 
practice   as : 

Any  unfair  discrimination   in  any   rate   or   schedule  of 
rates   between   risks   in  Ontario  of   essentially   the  same 
physical   hazards   in   the   same  territorial 
classifications,      (Evidence,    Volume   VIII,    p.  11) 

Section   394  gives    the   Superintendent    the   right   "to   issue   an  order 

Chat   such   practices   shall   cease   if   he   finds    them".      When  asked  if 

he  would   commence   proceedings    if   unfair   discrimination  is 

discerned,   Mr.   Newton   testifed   that   his   office   takes  an 

individual   case  approach, 

Q,      I  am  sure   you  would   agree   wich  me   thac,    if   as  a 
resulc   of    chose   reviews,   you  came   Co   Che  conclusion 
Chac   Chere  was   unfair  discr iminacion ,    Chen  proceedings 
would   be   commenced,   would   chey  not? 

A.     As  a  macter  of   practice,   we  proceed  more  by  way  of 
individual  complaints   that  consumers   raise  questions 
with  the  Office  whether  certain  rating  practices,  in 
their  particular  case,   are  fair,   or  not.     And  we 
evaluate   the   situation  and   if  we   feel   that    there   is  a 
possibility  chat   Part   13   is   being   transgressed,    Chen  we 
discuss    Che   raaCCer  wich   che   insurance  company. 
BuC  we  work,   generally,    on  an   individual   case   basis  rather 
Chan  on   che   sort   of    looking   at   a   rate   manual   and   saying  we 
are   going   to   start   a  hearing  under   Pare    18  on   che   basis  of 
Che   race   manual,      (Evidence,    Volume   VIII,    pp,  12-13 


Mr.    :Tawcon  also    sracad   chac    ihe   Office   of    rhe   S  up  e  r  i  n  c  2  r.d  e  n  c  has 
rarel'/  had   a   raca  manual   3ubai::cad  whicn  coacaiaad   a  clear-cue 
seccioa   18  violacioa. 

However,   Mr.    Mewcoa   cascified   chac   if    che   Office  or  zhe 
Superincendenc   found   evidence   chac  companies  were   noc  repoccing 
informacion  correccly   co   che   Scaciscical   Plan   co   a  degree  chac 
would   negace    Che   usefulness   of    che   inforniacion,    ic  would  cake 
correccive   acclon.      Furche.raora,    if    che   scruccura   of    che   Plan  was 
faulcy,    due    co   eichar   bad   faich  or  good   faich,    che   Offica   would  | 
"cry   and   negociace   wich   che   induscry    co   have    che  scruccure 
alcered",      Consequencly,    if   a   sicuacion  was    sean  as  unreasonable 
and   negociacions    failed,    Chen   his   office  aighc    cake   accion  on  ics 
own . 

Mr.    New  con   ad.-aiccad    cr.ac,    in    19  3  2,    he   approved  Facilicy 
AssociaCion   races   which  d i s C 1 ngui s he d   becween  Class   03  and 
Classes    11    and    10,    wich   che   laccar   classes    being   charged  mora. 
This   approval   was    because,    according    co   Mr.    Newcon,    "*    chac  was  in 
line  wich   nornial   induscry   praccice".    According   co   Mr.    New  con,  che 
philosophy  of   che  Superincendenc ' s   Office  in   1980  was  chac, 
unless   chere  was   very  clear  evidence   chac  a  particular   faccor  was 
grossly  unfair,    che  Facility  Association  would  not  be  used  as  a 
means   to   lead   the   industry.     Rather,    the  Facility  Association 
would   follow   the   industry.      (Evidence,    Volume   VIII,    p.  48) 
Finally,    Mr.    Newton   testified   that   negotiations   becween  che 
Superincendenc ' s   Office   and   che   industry  will   continue   in  the 
future  wich  the   Superincendenc ' s   Office   pucccing   forward   a  lisc 
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of   addicior.al   refornis    "o    -he   Scaciscical   Plan.      The  Office, 
uiciroacely,    wishes    :o   inove    cowards    "a   racing   syscem  vhica 
coafornis    Co   che   law  ar.d   is   s  ca  c  is  c  ically  based"   and  wishes  Co 
design  a   "   scaciscical   plan  which   supporcs   such   a  racing 
syscem".    (Evidence,    Volume   VIII,    p.    51)      I   found  chac 
Mr.    Newton's   evidence  was   given  in  a   s craighcf ocward   and  helpful 
fashion  and   chac   his   opinions  were  of   considerable  assistance  Co 
me   in  understanding   and   assessing   che   Scaciscical  Plan, 

The  nexc  wicness    for   che   Complainanc  was   Mr.   Murray  Alan 
Thompson,    Che   Superincendenc  of   Insurance   for   che  Province  of 
Ontario.     Mr.   Thompson,    as   Superintendent,    is    Che  public  official 
responsible   for   the   conduce   of    che   insurance   business   in  Ontario. 
Mr.   Thompson  was   involved   wich   the   Select   Committee   of  che 
Legislature  on  Company  Law  (che  Commictee)   and  preparation  of  its 
cwo   reporcs,    issued   in    1977   and    1978.   The   Supe rincendent ' s  Office 
provided   an  excensive   briefing   to    the   Committee   and  provided 
detailed   information   to    the  Committee's   consultants.      As  stated 
earlier,    the  Committee  was   involved   in  che   issues   of  compulsory 
automobile  Insurance,   and,   in  particular,    the  examination  of  the 
Statistical   Plan  and   the  high  risk   pool  mechanism. 

With   regard   to   the   Statistical   Plan,    the   Committee  was 
concerned  with   che   complexicy  of    the   Plan  and    the  public 
perception  and  understanding   of   it   which,   Mr.   Thompson  testified. 


vas   riocaablv   lacl.<izg.      "/.r ,    Thoaosor.   "eSwifiad    chac,  .■aora 
par;icularl/ ,    the  Cooiniircae  was   co::carr.ad  vich   the  Plan's 
apparesc  absence  of  objeccive   factors   for   the  decertninacios  of 
risk  classiiicacion;    che  r.oa-bindir.g   scacus   of   Che   Plan  for 
racing  purposes;   and,    che   pocencial   for  discorcion   from  che  risk 
poinc   of   view  which   is   caused  bv   che  cacegorizacion  of 
individuals   and   which  aay   lead    co    che   public   percepcion  ChaC 
insurance   races   are  noc   s candardized .    (Evidence,   Volume  IX, 
p.    10)      Mr,   Thompson   cescified    chac    Che   Gommiccae   urged  che 
Superincendenc   and    che   induscry   co   develop   a  differenc 
Scaciscical   Plan  using   faccors   ocher   Chan  age,    sex  and  marical 
s  cacus . 

llr.    Thompson   also    scaced    chac,    as    a   rasulc   oi    cr.e  woric 

of   Che   Commiccee,    seeps   were    Caken   by   che   Office   of  Che 

Superincendenc.      In    1980,    aucomobila    insurance   was  made 

compulsory  and  work  was   concinued   on   Che   Scaciscical   Plan   in  che 

area  of   classif icacion  of    risk.     Ongoing  discussions   wich  che 

induscry  concinued   in  an  effort   Co  develop   alcernacives    Co  the 

existing  Plan.     The  goal  of   the  Office  was    to  develop  more 

objective  criteria: 

to   reduce  classifications,    if   possible,    to  make  it 
simpler  and   to,   basically,    fulfill   che  wish  of  che 
Selecc   Commiccee,    is    that    this   become  more 
understandable   Co   che   public,    and,    if   possible,    a  form 
of   encourage me nc   co   che   public   co  gee   chrough  che 
syscam  quicker  and   inco   che   proper   risk  cacegory. 
(Evidence,    Volume   IX,    p.  12) 
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More   specifically,    accordiag   to   Mr.    Thompson,    a  principal 
objeccive     was    Co   develop   alcaraacives    co    che   age,    sex  and 
marical   status   classifications.     The   Superintendent's  Office 
also  wanted    to   impress   upon   the   industry   that   an  alternative 
system  was  needed  because   the  law  was   changing  and  placing  a 
greater   emphasis   on  equality   and   against   discrimination,  as 
witnessed   by  human   rights   legislation  and   the  Canadian  Charter  of 
Rights   and   Freedoms.     With   these   changes,    the   age,    sex  and 
marital   status   classifications  would   fall   into    the  jurisdiction 
of   the   courts.     Mr.   Thompson   testified   that   the   industry  did  not 
recommend  any  changes    to   the   system:    "there   seemed   to   be  a 
reluctance   to   introduce  any  change  into   the  system  in  a  quick 
enough   time.    .  (Evidence,    Volume   IX,    p.  16) 

However,    specific  changes   to  the  Plan  were  made.  The 
category   04,    unmarried  males   between   the   ages   of    25    to    29,  was 
removed,   as  well  as   other   changes   effective  January   1,  1985. 
When  asked   if   he  was   satisified  with   these   changes,    Mr.  Thompson 
testified : 

I  am  satisfied   to   the  extent   that   I  think  that  they 
have  gone  as   far  as   they  can  at   the  present   time.      I  am 
still   concerned   about   the   fact   that   a  decent   period  of 
time  is   necessary  for   the  development  of  credible 
statistics   to   show  that   the  alternate   factors    that  are 
selected  will,    in   fact,    stand   up   and  will,    in  fact, 
produce,    the   type   of    statistical   base   that   the  industry 
requires   to   change   its  system, 

( Evidence ,. Volume    IX,    p.  13) 


53 

Mr.    Thonipsor.   cascified    chac   no   proceedi::gs   had  besr. 
coramer-cad   pursua-c    zo    che   diacrirainacio"    provisions    of  Che 
Insurance   A,cc     because   che   Superincandenc  '  s   Office  visaed  co 
allow   for   "orderly  change"   of    the   race   scruccure.   Wlchouc  an 
alcernacive   syscea,   moving  againsc   Che  presenc  classif icacions 
could  have   a  chaocic  effecc  on   che  aarkecplace.  (Evidence, 
Volume   IX,    p.    20)      I   found  Mr,   Thompson   Co   be  an  informed  and 
concerned   public   servanc   whose    cesciraony   was    boch   forchrighc  and 
credible.  { 

The    Issue    and  Discussion 

The   main   issue   in   Chis   case   is   whether   Zurich  has 
discriminaced    againsc    che   Cor:iplainanc,      r.    Bates,    by   charging  him 
an  automobile   insurance   premium  based   on   the    factors   of   age,  sex 
and  marital   status.      As   both   the   Respondent   and    the  Complainant 
agree    that   a   prima   facie   case   of   discrimination   has  been 
established,    che   only   question   to   be   answered    is   whether  Zurich's 
rate  classification   system  for  automobile  insurance  does  not 
coacravene   sections    1   and   3  of   che  Ontario  Human  Rights  Code 
because   it  saclsfles   che   criteria  of   section  21   of   che  Cod  e « 

The   relevanc   sections   of   the  Code  are   sec  ouc  below: 

1.     Every  person  has   a   righc   Co  equal   creacmenc  wich 
respecc   co   services,    goods   and   facilicies,  wichouc 
discriminacion  because   of   race,   ancescry,   place  of 
origin,   colour,   echnic  origin,    cicizenship,    creed,  sex, 
age,   marical   scacus,    family  scacus   or  handicap. 


3.      Every   person  having   Legal   capacity   has   a    righc  Co 
concracc   on   equal    "ernis   '^ichouc   discriminacion  because 
of   race,    ancescry,    place   of   origin,    colour,  ethnic 
origin,    citizenship,    creed,    sex,    age,    .narical  status, 
family   status   or  handicap. 

21.   The   right   under   sections    I   and   3    to   equal    treatment  with 
respect    to   services   and   to   contract   on  equal   ter:ns,  without 
discrimination  because  of   age,    sex,   marital   status,  family 
status   or  handicap,    is   not   infringed  where   a  contract  of 
automobile,    life,    accident  or   sickness   or  disability 
insurance   or  a  contract^  of  group   insurance   between  an 
insurer   and   an   association  or   person  other   than  an  employer, 
or  a   life  annuity,    differentiates   or  makes   a  distinction, 
exclusion  or   preference  on   reasonable   and   bona   fide  grounds 
because  of  age,   sex,   marital  status,    family  status  or 
handicap. 


The  issue,  then,  is  whether  Zurich's  rate  classification  system 
for  automobile  insurance  with  its  reliance  on  the  group  factors 
of   age,    sex,    and   marital   status   is    "reasonable   and   bona   fide"  ? 

This   determination  is   a  difficult   problem  in   that   this  case 
appears    to   be   one  of    first   instance.     There   are   no  Canadian 
or  American  cases   in  which  a  similar   exemption   provision  has  been 
applied   in   the   context  of   insurance   contracts.      It   is  necessary, 
therefore,   and  quite  reasonable,    to   turn  to  cases  which  deal 
more  generally  with  Che  same  situation  that   this  case 
presents:     a  limited  exception  to  a  general   prohibition  against 
discrimination.     These   cases   have   arisen   in   the  employment 
discrimination  context   under  human   rights   legislation   in  both 
Canada  and   the   United  States. 
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The    firs  3   and   laadlri':?   case   ir.   Canada   on   "he   bona  fide 
occupacional   qaaiificacion  exenipcion   for  discriainacion   in  cne 
employaenc   concexc    is   Oncario   '-laman   Ri^ghcs   Commission   v.    3  o  r  o  a  g  n 
of   £t:obicok.e,    (  1982),    122   D.L.3..    (3d)    14    (SCG).      In   Chis  case, 
Che   Supreme   Courc   of   Canada  dealt  wich   che   issue   of  compulsory 
rsciremenc   at   age   60   for   firemen.    Ic   held    chac  compulsory 
recireraenc   did   noc   conscicuce   a   "bona   fide  occupacional 
qualification  and   requirement"   vichin   the   meaning  of 
subsection   4(6)   of    che   old   Ontario   Human  Ri'Zhcs    Coda  , 
2..  3  ,  0  .    1980,    c.    2^0    (the    "L980   Code").    Paragraph  4(I)(b)    of  the 
1980   Code   prohibited   a   refusal   to   employ  or    to   continue  co 
employ   any   person   because   of   age.   However,    subsection  4(6) 
provided   an   exemption   for   discrimination  based   on   age,    sex  or 
marital   status   where    "age,    sax  or   marital   status    is    a   b  o f  i '  e 
occupational   qualification   and   requirement   for   Che   position  of 
employment " . 

The   Stobitoka   case    sat   out   a    two-part    test   of  what  ^ 
constitutes   a   "bona   fide   occupational   qualification  and 

- — 

requirement   (a   "BFOQ").     Mclncyre  J.  held: 

To  be  a   bona   fide  occupacional  qualif icacion  and  requirement 
a  limicacion,   such  as   a  mandacory   recireraenc   ac   a  fixed 
age,   muse  be  imposed  honestly,    in  good   faith,   and   in  the 
sincerely  held  belief   that   such  limitation   is   imposed   in  the 
interests   of   the  adequate  performance   of   the  work  involved 
with  all   reasonable   dispatch,    safety   and   economy,    and  not 
for  ulterior  or  extraneous   raasons   aimed   at  objectives  that 
would  defeat   the   purpose  of   the  Code. (19-20) 

The  Complainant   in   these   proceedings  does   not  allege  any 

dishonesty,    bad   faith  or  malice  on   the   part  of    the  clespondent, 


6  1 

and   no   ulterior  nocive   has   been  shown  or   even   suggesced.      As  for 
Che   second   pare   of    Che   Supreme   Gourc's    case,  Mclncyre 
J  ,    continued : 

In  addition,    it   must   be   related   in  an  objective  sense 
to   the   performance  of   the  employment   concerned,    in  that 
ic   is   reasonably  necessary  to  assure   the  efficient  and 
economical   performance   of   the  job  without  endangering 
the   employee,    his   fellow  employees   and   the  general 
public.  (20) 

On  the  facts  of  the  Etobicoke  case,  the  Supreme  Court  found 
there  was  a  lack  of  sufficient  scientific  evidence  to  establish 
a  danger  to  public  safety  by  the  continued  employment  of  persons 
over  the  mandatory  retirement  age.  While  the  Court  did  not  hold 
that  scientific  evidence  was  necessary  in  all  cases,  it  did 
CO  nclude  : 


In  dealing  with   the   question  of   a  mandatory   retirement  age 
it  would   seem   chat   evidence   as    to   the   duties    Co   be  performed 
and   Che   relationship   between   Che   aging   process   and   che  safe, 
efficienc   performance   of   cheir   ducies   would  be 
iraperacive . ( 22) 


Counsel   for  Zurich  objected   to   ray   relying  upon   the  Etobicoke 
case   stating   that   the   "requirement"   element   of   the   "bona  fide 
occupational   qualification  and   requirement"   criteria  was 
essential   co   the   Supreme   Court's    thinking   that    the  discriminatory 
limitation  must   be   "reasonably  necessary"    to   assure   Che  safe, 
efficienc   and   economical   performance   of    Che  job. 

( Argumenc ,    p . 8  5 ) 
However,    Che   more   recenc   decision  of    Che   Supreme   Courc  of 
Canada   in   Caldwell   v.    3  Cuart  ,    (  198  5  ),  15    D.L.R..(4ch)    1  (SCO, 
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scral-s    chis   suboiiasior. .      Ir.  C  a  1  d  v  e  1 1  ,    rha   SapreTie  Cour;  applied 
Che  Zcobicoke   zasc,    Including   che   "  raa3or.abl7  zecassary" 
coopocenc,    to   Che  bor.a  fide   occupacional  q  uali  f  i  ca  c  ioc"  provisioz 
of    Che   3ricish   Colambla  Hutnar.   ^.ifhcs    Code,    R.S.3,C.    1976,    c.  136, 
(Che   "3.C.   Code"")   despice   che   face   chac   chis   provision  referred 
oaly   CO   a   "bona   fide   quaiiiicacioz"   and  did   noc   izcla'de    Che  cer;a 
"requiremeac " .    On   che    faces,    che   Supreme   Courc   held   chac  che 
dismissal   of   a  Roma-  Cacholic   school    ceacher   by   a   separaca  schoo.^ 
board   -by   reasoii   of   her   failure    co   observe    Che    requireraencs  ar.d 
praccices   of   her   church   ir.  marry ir.g   a  divorced   man-  did  noc 
conscicuce   d  i  s  c  r  i  mi  r.a  c  io  n   in   employaenc   under   che   B.C.    Code.  The 
Courc    found    chac    che   employer   had   escablished    che   3F0Q  defence  Co 
che   allegacion   of   discrimir. acion  on   che   basis    of   marital  scicus 
and    religion.    The    rale  vane   seocioa  of    cne    3.C.    Code   pro  vices 
Cha  C  : 

Every   person   has    che   righc   of   equalicy   of  opporcunic/ 
based   on   bona   fide   qualificacions    in   respecc   of  his 
occupacion  or   employmenc.    .    .   and.    .  . 

; 

(a)     No  employer   shall   reruse   Co  employ  or  concinue  co 
employ,    .    .or   discriminace   againsc    chac   person  in 
respecc   Co  employmenc  or  a  condicion  of  employmenc., 
•  • 

Mclncyre  J.   in  C a 1 d v e 1 1   reaffirmed   che  Ecobicoke   cesc   for  a 
" bona   fide  occupacion al  qualificacion"   defence,    despice   che  face 
Chac   ic  was   faced  wich  scacucory   language   chac  did   noc   refer   co  a 
"  requi  remenc  **  ,   buc   only   co   "bona   fide   quali  f  icacions  "  .  The 
Courc   held : 

The   cesc   employed   in   che  Ecobicoke   case  has    cwo  branches. 
The   firsc   is   subjeccive.    .    .In  addressing   che  secocd 

( 


0  J 


requirement:   oc    religious   conforraaace  was   not  reasonbl/ 
necessary   co   assume    che   efficienc    perforaanca   of  die 
reaching   funccion   in   any  objective   sense.      Consideraciosn  of 
acononiy  and   safecy   are   noc   involved,    however,    che  essence 
of   Che    Cesc   remains   applicable   and   may  be   phrased   chis  way: 
'Is   the   requireraenc   of    religious   conformance   by  Cacholic 
teachers,    objectively  viewed,    reasonably   necessar'/  to 
assure   the   accomplis hmenc   of    che   objectives   of    the   Church  in 
operating  a  Cacholic  School  with  its  distinct 
characteristics    for   che   purposes   of   providing   a  Catholic 
education  to   its  students?' 


It   is   my  opinion   Chat   objectively  viewed,    .    .the  requirement 
of   religious   conformance.    .    .is   reasonably  necessary  to 
assume   the   achievement   of    the   objects   of    the   school.      It  is 
my  view   that   the   Etobicoke   test   is    thus   met.    .    .  (at 
16-18) 


It   is   true   Chac   the   Court   in   Etobicoke   indicated,    as   a  general 
rule,    that   persons   should   be   dealc  wich  and   assessed  as 
individuals    in   the   employment   context   without   regard    to  group 
character  is cics ,    Ic  is  also   Crue   Chac   che  naCure  of   che  insurance 
induscry   requires    chac   persons   be    creaced   in  groupings   of  some 
kind,      Ic  would  noc  seem  possible,    Chen,    Co   deal   wich  all  insured 
persons   or  applicancs    for   insurance   solely   on  an   individual  basis 
in   Cerms   of    risk  classif'icacion  or   race   seCCing,      For  example, 
annual  driving   cescs   for  Oncario's   four  million  insured  would  noc 
appear  feasible. 


Mevercheless,  che  naCure  o 
necessarily  lead  Co  che  conclus 
necessary"    cesc   in   Ecob Icoke  is 


f    Che   insurance    induscry  does  noc 
ion   chac   Che  "reasonably 
inapplicable   co   che   case  ac 


hand.     Whila   r.o   perfacc   analogy  exiscs    for   che   applicacioa  of 
Z^oblcoica   in    rae   prasanc   circuascaaces,    iz    is    raasonabla  co 
utilize   Che   basic   principles   of   the   Stobico'<e   test.  Both 
Etobicoke   and    the   present   case   deal   vith  a   limited   exception  to 
general   prohibition  against  discrimination.   Furthermore,  the 
thrust   of    the   Stoblcolce   case   is    that   when   interpreting  and 
applying    these   limited   exceptions   of    the   Code  ,    recognition  shoul 
be  given   to    the   basic   purpose   and   policy   of    the   Code   which,  as 
che   Code  '  s    preanbla   states,    is    the    recognition   of    the  inherent 
dignity   and    rights   of    the    individual.    It    is   apparent    that  this 
basic   policy   of    recognizing    the   worth  of    che    individual  without 
discrimination   is    stated   even   aore    strongly    in    the    present  Code 
Chan   in   the   predecessor   legislation  which  was    before    the   Court  i 
Ecobico'<a  .    The    present   Code   states    the   aesire    "to    revise  and 
extend   the   proCection  of    human   rights    in  Ontario".    Persons  in 
this   province,    then,    should   be   dealt   with   and   assessed,    as    far  a 
possible,    on   an  individual    oasis,    without   regard    to  stereotypica 
group  characteristics. 

Jusc  as  employers  are   required   Co  demoascrace   chac  a 
discriainacory  limicacoa  is   reasonably  necessary  Co  assure  Che 
safe,   efficienc   and  economic   performance  of    che  job   in  order  to 
escablish  a   "bona   fide  occupacional  qualification",    so  too 
insurers   should   be   required   by  section   21   of    the   Code  to 
demonstrate   that   a  rate   classification  system,  which 
discriminates   on   the  basis   of   prohibited  group  characteristics, 


is    reasonably  necessary   co   ensure   "he   erticienc   operacion  ot  c^e 
insurance   sysceni.    Al  enough  counsel    cor   Zurich  aaintainad  chac 
such  a  burden  of   proof   should   not   be   required  of  insurance 
companies,    counsel   has   implicicly  accepted    Chis   burden   in  chac, 
throughout    the  hearing,    it   has   been  maintained   that   the  evidence 
collected   pursuant    to    the   Statistical   Plan   is    the  "objective" 
evidence   that   proves    that    these   prohibited  group  characteristics 
are  both  reasonable   and   necessary,    (Respondent's   Statement  of 
Fact   and  Law,    paragraphs  19-20) 

How  is   one   to   decide  what  'is    "reasonably  necessary"  with 

respect   to   automobile   insurance?      In   the   recent   decision  of 

Carson   v  Air   Canada   (February   15,    1935)    (F.C.A),    the  Federal 

Court   of   Appeal   upheld   a  decision  of   a   Review  Tribunal 

constituted   under   the  Canadian  Human  Rights   Act,   which  had 

extended   the   basic   two   part   test   of   £ tob  icoke .   The  Review 

Tribunal   had   upheld   the  decision  of   an  inferior  Tribunal, 

holding   that   an  employer's   policy  against   hiring   new  pilots  over 

the  age  of   twenty-seven  was  a  discriminatory  employment  practice 

contrary   to   sections   7  and    10  of    the   Canadian  Human  Rights 

Act  and   that   the  employer  had  not  satisfied   the  requirements   of  a 

"bona   fide   occupational   requirement"   defence   provided  in 

paragraph   14(a)   of    that  Act    (Carson   v  Air   Canada.    [1984]  5 

G.H.R.R.    D1857   (Rev.    Trib.).      Paragraph   14(a)  provides: 

It   is   not   a  discriminatory   practice  if 

(a)    any   refusal.    .    .limitation.    .    .or   preference  in 

relation   to   any  employment    is   established   by  an 


employer  ~o  be  based  on  a  bona  fide  occupacional 
require me nc . 


The   Review  Tribunal   in  Carson  approved   an  American  version 
of   Che   £  Co  b  icotce   cesc.     The  main  auchoricy   for   chis   American  ces 
was   Smallvood   v.    gni  ced   Airline   Inc .  ,    66  1   F.    2d   30  3    (  4ch 
Cir.    1931),    cere,   denied,    102   S.   Cc.    2299   (1982).      This  case 
examined   a   face   sicuacion   very  similar   Co    Chac   in  Carson.  In 
finding   chac   an  employer  had   failed   co   escablish   che   " bona  fide 
occupacional   qualificacion"   defence   afforded   by   che  Age 
Discrirainacion   in   Zmnlovnenc   Acc  ,    29   U.S.C   ss.    621-3'4  (che 
"ADEA"),    che   Uniced   Scacas   Courc   of   Appeals    relied   upon  che 
following   scacemenc   of    che    cesc   for   a   "bona   fide  occupacional 
qualificacion": 
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involved,   or  chac   ic   is   impossible  or   impraccical  co 
deal  wich  persons  over   che  age   limlc  on  an 
individualized  basis       (  307) 

Mahoney,   J.   approved   chis   analysis   in   che   Federal  Courc  of  Appea 

decision   in   Carson   by  wricing: 

Thus,    in  asking  whac   is   reasonably  necessary   Co  assure 
che   safe   performance   by  pilocs   of   cheir   ducies   as  chey 
age,    ic   seems   encirely   reasonable   Co   enquire   if   ic  is 
noc   possible  or  praccical   co  deal  wich   chose   pilocs  on 
an  individual   basis   racher   Chan   prevencing  cheir 
inicial   employmenc  by  a  blan'icec   refusal   co   hire.  (5) 


In  a   separaca,    concurring   opinion   in   Che   Carson  case, 

MacGaigan  J.    sndorsed   this   American  version  of    Che  Stobicoke 

case.      Re  seated: 

According   Co    Che   American   Cesc    Che   firsc   prong   in  che 
employer's   burden  of   proof   is   Co   show   chac   Che   BFOR  ic 
invokes    is   reasonably   necessary   Co    Che   essence   of  ics 
business;    chis   is   Che   risk-safeCy  elemenc   and   could  be 
sacisfied   by  proving   chac    Che   maximum  hiring-age 
requirement   is   reasonably  necessary   for   public  safecy, 
which   is   adraiccedly   Che   essence   of    Che  carrier's 
business.     The   second   prong   is   for   Che   employer   co  show 
chac   ic   has    reasonable   cause   for   believing    chac   all  or 
subs cancially  all   persons  wichin  Che  class  would  be 
unable   to   perform  che   ducies   of    Che   posicion   safely  and 
effectively,   or   chac  it  would  be  impossible  or 
impractical   to   safeguard   public   safety  through 
individualized   testing;    this   is  the 
availab i 1 i ty-o f -al t erna t i ve s   factor  and  could  be 
satisfied  by  proving   that,    although  safety  was  not 
imperilled   by    Che    results   of    aging    in    Tioce    chan   a  few 
cases,    ic   could   noc   beeffeccaally   safeguarded  by 
individualized   cesting,    on   the   basis   of   our  present 
scientific  capabilities.  (17) 


The   Small wood   test   has   been  used   in   leading  American 

decisions   on   the   issue  of   sex  discrimination   in   che   concext  of 

employee   pension  plans.      In   the   case  of  Weeks   v   Southern  Bell 

Telephone  and  Telegraph  Co,    408   F.    2d   228   (  5th  Circ,    1969),  the 

Court  of  Appeals   considered  an  allegation  of  denial  of  employment 

on   the   basis   of   discrimination  under   seccion   703(a)(1)   of  Che 

Civil   Rights   Act   of    1954,    42   U.S.C.A.    section   2000   -  2(a)(1). 

Section   703(a)(1)    provides    for   a   B?OQ  exception: 

on   Che   basis   of   religion,    sex,   or  nacional   origin  in 
chose   cercain   inscances   where   religion,    sex,  or 
nacional   origin   is   a   bona   fide   occupacion  qua  1 i f i ca c i o n 
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raasonabl/  Jiecsasar-/  "o  che  normal  operarion  of  chac 
oarcicular   bu3i:iess   or   a:iierorL5a.    .  . 


The  plaintiff   ia  'J e g '< 3  had   beaa  denied   che  job  of  "swicchnan" 
because   she  was   a  voraan  and   chs  job   required    screnuous  lifting. 
The   court   held   that   the   employer  had   simply   not   shown  a  factual 
basis   for   believing   that  all  or   substantially  all  wotaen  would  be 
unable   to   perforni   the  job   safely  and  efficiently.    Instead,  the 
employee   had   asked   the   Court   to   adopt   a   stereotype   of   women  and 
assume   that    the   plaintirf   was    Incapable   of   lifting   more    than  30 
pounds , 

Counsel    for    the   Complainant    in   this   case   also   discussed  two 
other   American   cases   of   Citv  of   Los    -^n?eles    0°-'".    -jf  V.^t.er  and 
Power   V  .    :-t  a  n  h  a  r  t  ,    98    S.    Ct.    1370,    (1978)    and    A  r  i  2  0  n  a   G  0  v  ^  r    i  n  ; 
Committee    for   Tax   Deferrgd    Anauitv   and    Deferred  Comoensation 
?  1  a   s   V.    :io  rr  1  s  ,    103   S.    Ct.    3^92   (1983),      3oth  are   aecisions  on 
sex  discrimination   in   the   administration   of   employee  pensions 
plans   and   both  are   decisions   made   under   section   703(a)(1)    of  the 
Civil   Rl^hts   Ac:   of    19  64   (Title   711),    the  same   prohibition  which 
was   considered   in     Weeks.    In  Mannar t ,    the  plaintiff  alleged 
discrimination  in  employment  on   the  basis   of   sex,   contrary  to 
section   703(a)(1),    because   the  employer   requirad   its  female 
employees    to  make   larger  contributions    to   its   pension   fund  than 
its   male   employees.      The   employer   had   imposed    this    requirement  on 
females   because   actuarial   statistics   demonstrated   that  women,  as 
a  class,    live   longer   than  men,    and  both  male   and   female  employees 

( 


vere   encirled    zo   equal   Tioachiy   pension   benefics   upon  recireraenc. 


The   Unicad   Spaces   Supreme   Courc   held   Chac    che   employer  had 
unlawfully  dis criminaced   against    ics    female   employees.      The  Court 
had  little  difficulty  in  dismissing   the  employer's  actuarial 
statistics   as   insufficient  justification   for   the  disparate 
treatment : 

The  Department   treated   its   women  employees  differently 
from  its   men  employees   because   the   two   classes   are  in 
fact   different.      It   is   equally   true,   however,    that  all 
individuals   in   the   respective   classes   do   not   share  the 
characteristic   that   differentiates    the   average  class 
representatives.     Many  women  do   not   live   as   long   as  the 
average  man,    ,    .The   question,    therefore,    is  whether 
the  existence  or  non-existence  of    "discrimination"  is 
to   be  determined  by   comparison  of   class  characteristics 
or  individual  characteristics. 


The   statute's   focus   on   the   individual   is  unambiguous. 
It  precludes    treatment   of   individuals   as  simply 
components   of   a   racial,    religious,    sexual,    or  national 
class.    .    .   Even  a   true  generalization  about    the  class 
is   insufficient    reason   for  disqualifying   an  individual 
to   whom  the  generalization  does   not  apply.. 


It  is   true,   of  course,    that  while  contributions   are  being 
collected  from  the  employees,    the  Department  cannot 
know  which  individuals  will  predecease   the  average 
woman.     Therefore  unless  women  as   a  class  are  assessed 
an  extra  charge,    they  will   be   subsidized,    to  some 
extent,    by   the   class   of   male  employees. 


But    the  question  of    fairness    to   various  classes 
affected  by   the   statute   is   essentially  a   matter  of 
policy   for    the   legislation   to   address.      Congress  had 
decided   that   classifications   based  on   sex,    like  those 
based   on  national   origin  or   race,    are  unlawful. 
Actuarial   studies   could  unquestionably  identify 


dlffarances   ia   lifa   a.'cpeccanc'/  based  on   raca  or 
clonal    jcigin,   as   veil   as   sax,    .  . 


"inaily,    chera   is   no   reason   co   beliave   chac  Congress 
iacended  a  special  definicion  of   d i s c r iaina c io n   in  "ha 
contexc  of  employee  ;jroap   insurance   coverage.      I  c  is 
Crue    chac   Insurance   I'S   concerned   vich   a^encs    thac  are 
indi'/lduallv   anDreQic::ao-a.    one    :hac    is  ciiaraciariscic 
of   many  emoloymenc   decisions  .      Individual    ristcs,  liice 
individual   pe  rf  o  r:iance  ,    aay   noc   be   predicted   by  resort 
CO   classifications    prescribed   by   Tide   711,  Indeed, 
Che   face    chac    Chis    case   involves   a  group  insurance 
program  highlights   a   basic   flaw  in   the  Department's 
fairness   argument.      For  vhen   insurance    risks  are 
grouped,    the   better    risks   always    subsidize    the  poorer 
risks.      Healthy   persons   subsidize   medical   benefits  for 
the   less   healthy.    .    .    Treating   different   classes  of 
risks   as    chough   they  were    the    same    for   the   purposes  of 
group   insurance   is   a   common   practice    that   has  never 
been   considered   inherently  unfair.      (emphasis  added) 
(1375-1376) 

The   No  r  r  i  3    case   is    a   reaffirmation   of   M  a  n  h  a  r  t   dealing   with  a 
similar   allegation   of    se:^   discrimination   in    the   context   of  the 
administration   of    a   pension   plan.      It    concerned    the    payrsent  of 
lower  monthly   retirement   benefits    to   women   than   to   men,  despite 
equal   contributions    by   both   sexes    to    the   pension  plans. 


While   some   of    the   statements   quoted    from  M  a  n  h  a  r  t    support  the 
Complainant   in   chis   inquiry,    Chey  must   be   dis Cinguished   in  chac 
Che  enployer  had  no   scacucory  excepcion  provision  similar  co 
seccion   21   of   the  Code   Co   rely  on  ia  defence  of  differencial 
creacmenc   based  on  a   crue   class   generalizacion .     M  a  n  h  a  r  t  remains 
relevant,   however,    in  relacion   co   ics    creatment  of   Che  use  of 
statistics.     As  "the  Courc   held,    a   crue  generalizacion  abouC  a 
class   does   not,    in  itself,   justify  class-based   treatment   as  there 
will  always   be   Individuals   who   do   not   share   the  characteristics 


thac   d  i  £  f  a  ce  n  c  i  a  c  e   che   average   class   inea'oers.   While,    as  scaced 
above,    ic   is   unreasonable    co   expecc   auconiobile  insurance 
companies   to  do  individual   cescing,    chey  should  be  scrutinized  in 
terras   of   reasonable   alternatives   which  may   indicate  whether  the 
present  scheme  of   rate  classification  is   "reasonably  necessary". 
Without   requiring   that   insurance   companies   assess  individual 
characteristics    for  everyone,    it   is   reasonable   to   inquire   if  it 
is   possible  or  practical   to  deal  with  applicants   for  insurance 
under-25   in   the   context  of   a  classification  system   that   relies  on 
characteristics   other   then   age,    sex  or  marital   status.      In  other 
words,   are   there  any  characteristics  which  can  be  used  which  are 
non-discriminatory  in   the   sense   that   they  are  not  prohibited  by 
sections    1   and   3   of   the   Code  ?     vJe   can  ask  whether   Zurich  has 
demonstrated   that   it   would   be   impractical  or   impossible  to 
operate  the  automobile  insurance  system  with  the  use  of 
non -discriminatory   criteria   for   rate   classification.   We  may  also 
ask  whether   Zurich  has  demonstrated   a   factual  basis   for  '  believing 
that   all  or  substantially  all   persons   within   the   class  must  pay 
substantially  higher  premiums   than  the  majority  of  drivers  in 
Ontario . 

As   for   the  degree  of   reasonableness   that  may  be  required 
in   the   present   circumstances,    the   Board   is   mindful   of    the  general 
rule   that   exceptions    to   discrimination   prohibitions   in  human 
rights   legislation  should   be   narrowly  construed.    As   stated  by 
Mahony  J,    in  Carson : 


Ir 


As    is   e'/ideaced   by   section   2  of    che   Caaadiaa  Human 
?>.ighcs   Act    [similar   ia  praaabie   Co   che   Coca  ;  , 
Pariiaraenc   Has   raade   a   f  undanien  cal   dacision    co  give 
preference   co   individual  ooporcunicy  over  compecing 
social  values.     The   preference   is   noc   absolute.  Indeed 
it   is   limiced   in   che   present   concexc   by  an  employer's 
righc   Co   establish  a   BFOR.     But,    the  Courts   ausc  be 
zealous    to   ensure   that   Parliament's   primary  intention 
that   people  should   for   the  most   part   be  judged  on  their 
merits    rather   than  on  group   characteristics   is  not 
eroded   by  overly  generous   exceptions.  This 
necessitates   a  narrow  interpretation  of   the  exceptions. 

■•  (22) 


This   approach  has   been   also   articulated   in   American   case  V 
law.      In   Diaz   v.    Pan   American    -^irvavs,    442    F.    2d    385    (5th  Circ, 
1971),    a   refusal    co   consider   males    for    flight   attendant  positions 
was    found    to   consciCuCe   employment    discrimination   on    che   basis  of 
sex  contrary    to    the   Civil   R  i  ?  h  c  3    kcl    1  964  ,    (Title   VII)  provision 
considered    in  V e e '< s  .    Relying   on   che   'v e e '< 3    decision,    che  Court 
held    chac    Che   3F0Q   provision  muse   be   narrowly   and  scrictly 
construed    to   avoid    the   danger   of.  having   che   exception  'swallow 
up'    the   rule   of   non-discrimination    (  337  ).    Similarly,    in  Or z e 1 
V.    Cicv   of   'tauwatosa   "ire    Deoarcmenc,    697    F.    2d   743    (  7  ch  Circ,  ^ 
1983),    the   United   States   Court   of   Appeals   held   that    the  BFOQ 
provision  of    the  ADEA  must  be   narrowly  and   strictly  construed  as 
an  exception   to   a   remedial   statute.     To  do  otherwise  would  run 
the   rislc  of  overuse  of   the   exception  and   thereby   introduce  the 
very  stereotyping   that   the   AD E A  was   designed    to   prevent    (  748  ). 


The   role  of   economics   and   efficiency   in   defining  che 


paratnecers   of    reasonableness   has    been   che   subjecc   of  some 

concroversy.      In   E  Cobicoke ,    Che   Sapreme   Court   held   Chac  where 

economic   concern  does   noc   raise   public   safety  considerations,  it 

may  be  difficult,    if   not   impossible,    to   establish  a  BFOQ. 

However,    the   Review  Tribunal   in  Carson  held    that,   where  the 

appropriate   evidence   is   advanced   by  an  employer,    economic  factors 

may  well  give   rise   to   a  BFOQ  defence.   The   Tribunal   pointed  out 

that   this   possibility  was   Indeed   contemplated   in   the   E  tobicoke 

decision  with  the   Court's   reference   to  questions   of   "economy"  and 

"economic   performance".    Nevertheless,    the  Tribunal   made   it  clear 

that   the  availability  of   a   BFOQ  defence  on  economic  grounds  alone 

would   be   quite  limited: 

...    the  Tribunal   is   also  of   che  opinion 
that ...  non-discrimination  entails   an  economic  cost. 
This  would   open   the  door   Coo  widely   for  many   forms  of 
discrimination.    .    .It   is   not   possible   to   believe  that 
Parliament   intended   che   Canadian  Human   Rights   Act  co 
apply  only   if    there  was   a   cost   involved  co 
employers.    .  . 

Parliament  must   have   realized   this   when   ic  enacced 
seccion   7  of   the  Code,   which  specifically  prohibits 
discrimination  in  hiring  because  of  age.      If  the 
increased  cost  of  hiring  resulting   from  the  age  of  the 
employee   can  readily  give   rise   to   a  BFOQ  defence, 
Parliament  substantially   took  away  by  section   14(a)  the 
right   to   freedom  from  age  discrimination  in  hiring 
which  it   specifically  granted   in  section   7.      It  would 
take   clear  and   unmis takeable   language    to   convince  Chis 
tribunal   that   Parliament   had   such  co n C r ad i c Co r y 
intentions . 


It   is   our  view   chac    Chere   is   an   inherenc   cose  benefic 
assessraenc   in   Parliamenc's   espousal  of  individual 
freedom  sec    forch   in   seccion   2   of    che   AcC,    and  in 


axcendiag   procaczioa   "o   ail   individuals   in  Car.ada.  In 
any   sicuacioa,    zhe   addea    possible   diracz    aconoraic  *osc 
CO   an  eoiployar,   ana   possible   inharenc   coses  co 
aociecy,.    ,    .should   be  weighed   againsc    che  obvious 
benefits   co   sociecy   chrough   che  proceccion  and 
enhanceraenc   oc    che   freedoas   recognized    in   huaan  righcs 
legislacion.     They  are   so   fundaraencal   co   Che   fabric  of 
Canadian   sociecy   chac    Parliamenc   has    scacad  clearly 
Chac   che  benefic   of   proceccion  excended   co  an 
Individual   is   co   che   ulcirnace   benefic  of  all 
Canadians.      (01381   -  1383) 

American  case   law  suggescs    chac   Co   escablish  a  STOQ  defence, 
employers   rnu s  c 
business  "nece 

Diaz   case,    Che   Courc   of   Appeals  scaced: 

We   begin  wich   che   proposiclon   chaC    Che   use   of    che  word 
"necessary"    in   s.    703(e)    requires    Chac  we   apply  a 
business   aacessicy    cesc,    noc   a   business  convenience 
cesc.     Thac   is   co   say,    dis  criaiinac  ion   based  on  sex  is 
valid   only   when    che    a  3  5  e  n  c  e   of    Che    business  operacion 
wouli   be   underTiined    oy   noc    airing   nembers   of    one  sa:c 
exclusively.  (333) 


The   legislature   could   well   have   had  economic  considerarions 
in  mind   when   ic   created    the   section   21   exception   for  insurance 
contracts.    Still,    che   seccion   calls    for   a  cosc-benefic   analysis  ' 
in   terms  of   a  balancing  of   harm:    Is   the  harm  to  individual 
integrity  under   the  Code   sufficiently  counterbalanced  by  the 
harm   that   would   result   to   the   industry   if   the   present   system  was 
discontinued?    In  narrower   terms,   has   Zurich  established   that  the 
very   essence   of   its    business   would   be   undermined    if    it   could  no 
longer   rely  on  discriminatory  groups   characteristics    for   its  race 
classification  system? 


demonstrate    thac    the   discrimination   relates  to 
ssicy"   and   not   just   business    convenience.      In  che 


A.ppl'/ir.g   !:he   second   part   of   "he   two-prong  "coblcoka   Case  of 
whac   is    "rsasonabiy   -acsssary",    I  nusc   decer:Tiina   whacher  Che 
presenc   insurance   syscem  is   efficient?   That   is,    is  chera 
reasonable  cause   Co  assume   chac       Che  present   risk  and  race 
categories   are  accurate?  Counsel   for  Zurich  maintained   that  their 
statistics   shov  that   those  groupings   under  age-25  which  pay 
higher   premiums   -  unmarried  people,   males   and   the  general 
category  of   under-25's   -  are,    in  fact,    a  higher   risk,    as  their 
claim  frequencies   and   average   claim  cost   are   significantly  higher 
than  other  in-sured  drivers,   Zurich  goes   further  and  asserts  that 
the   statistics   show  that   young,    single  males   even  pay   lass  than 
they  should. 


While   these   statistics   may   be   correct,    one  must   be  extremely 

careful  in  giving   too  much  weight   to   statistical  evidence.  In 

Che   view   of    the   Review  Tribunal    in  Carson: 

The   fallacy  in   the   approach  of   Dr.    St.    Pierre  and 
Dr.    Busby   is    that   it    tends    to   assume   that   a  correlation 
between  age  and  impairment   is   not   only  a  necessary,  but 
also   a   sufficient,    basis    to   support   age  as   a  3F0R.  The 
basic  premise  of   human   rights   legislation  is   that  the 
merits  of   the  individual  should  be  assessed. 
Otherwise,   bona  fide  occupational   requirements  might  be 
established  simply  on  the  basis  of   statistical  averages 
of  group  characteristics.     This  would  merely  be 
stereotyping   in  a  new   format   which   is,    if  anything, 
more   invidious   than   traditional   prejudices   because  it 
has   an  apparently   scientific   base.      Even  if  the 
correlation  between  a  discriminatory  characteristic 
and   a   legitimate  disqualification   is   shown   to    include  a 
causal   relationship,    such  as,    in   this   case,  the 
undisputed   relationship   between  exposure   to   the  life 
environment   and    the   development   of   impairing  conditions 
in  some   pilots,    consideration  must   still   be  given  to 
the    rights   of   individuals    for   vhora   the   correlation  does 
not    hold.      (at  D1376 


( 


This   scacamen:   Is   particular!/  apolicable   in   chis   case,    as  chera 
are  oiany   probLaas   ia  accaociag   c!ia   Raspondenc's    scaciscics  ac 
face  value.     There  has   siapl/  been  co   evidence,    in  ay  opinion, 
offered   zo   support:   che  assertion   chac   ic   has   bean  scianciflcally 
proven   chac   chera   is   a  direcc,   causal   relacionship   becveen  cha 
discriminacory  group   factors   used   -  age,    sex   and   :narical  status 
and   high   risk.    Age,    sex  and   oiarltal   status   are   used   for  race 
classification   purposes   only   for    chose   drivers   under-25.  Where 
did    Chis   distinction   between   those   over   and   under   the   age   of  25 
originate?      According   to    the   evidence,    there    is    no   statistical  oi 
actuarial   basis    for   choosing    che   age   of   25   as    the  "nagic 
age".    This   distinction   appears    to   be   based   on   little   rnore  than 
historical   accident.      Apparencly,    Che   age   of   :aa curie y  for 
insurance    piarposes    coulc   just    as    easily   have    been   establisaed  at 
23,    27,    or   30.    (Evidence,    Volume    II,    p.    108-109   and   Volume  VII, 
p. 105)      Any   of    these   ages   would   liV. ely   reveal   a  similar 
differential   in   cerms   of   claims   experience,    to    thac  revealed 
currencly   between    the   under-25   and   over-25  group. 


There  has   also  been  no  evidence  offered   by  Zurich   to  show 
chac  unmarried  males  under   che  age  of   25   conscicuce  a  high 
risk.   There  was   evidence  which  was  offered   in  supporc  of  che 
concrary  view  chac   che   faccors  of   age,    sex  and  marical  scacus 
are,   very   likely,   mere   proxy   faccors   which  are   noc,    in  fact, 
causally  ralaced   co   che  differentials   in   the   claims  experience 
demonscracad   for   che  various  groupings.    C£videnca,    Volume  VII, 


p.L01-i07)    Thus,    as   age,    sex  and   maritial   scaCus   have   aever  been 
coacroiled   or   isoiaced    ia   che   scaciscics    Co   ascercaia   if    chey  are 
high  risk   faccors,    ic   has   never   been   shown   Chac   Chere  is 
reasonable   cause   Co   assume   Chac   all   or   su bs C an C ial 1 7  all 
unmarried  males  under-25   presenc  a  high  risk. 

Many  anomalies   and   non-s Cacis cical   faccors   have  raised 
doubcs  as   Co  whecher  che  presenc  syscem  is,    in  face, 
sciencif ically  or   s caCis cically  based   and,    chus,  whecher 
scaciscics   should   be  used   co  juscify  discriminacion.  There 
is   no   scaciscical   basis    Co   supporc   a  surcharge    for  conviccions, 
mulcivehicle  discouncs,   driver-craining  discouncs   or  good-scudenc 
discouncs.       Similarly,    chere  is  no  scaciscical  basis   for  che 
view  chac   admini s Craci ve   cosCs   are  higher   for   Che  under-25 
group.      Furchermore,    chere   are   cercain   anomalies,    such  as  Che 
incons is Cency  beCween  companies  vis-a-vis   cheir  forgiveness 
policies,    and   che   face    chac   a   principal   driver  over-25  in 
combinacion  wich  an  occasional  driver  under-25   will   pay  more  Chan 
a  principal   driver  under-25  wich  an  occasional   driver  over-25. 
These  anomalies   reinforce  my  opinion  chac   che  aucomobile  premium 
race-s C rue  Cure   in  Oncario   is   as  much  if   noC  more  based  upon 
economic  and  business  decisions   Chan  upon  che  SCaCscical  Plan. 

Is   che   presenc   anomalous   syscem  nevercheless  reasonably 
necessary   Co   assure   Che   accomplishraenc   of   Che  objeccives   of  Che 
induscry?     Cercainly,    if    Che   cencral   objeccive   is    Che   ease  of 
escablishiag   insurance   races    Chan   chis   aspecc   of   Che  Scobicoke 


case  would   be   sacsiisd.    3ac  vich   cine   scacucDry  d\ic/  of  providing 
iasuranca    races    cdac  di  f  f  e  r  en  c  ia  c  e   only  on   carcain  lirnicaa, 
reasonable  and   bona   fide  grounds,    Che  ease  of   escablishing  races 
is   no  c   an   accepcable   objecci'^e.    Ic   is   clear    chac    che  Respondenc 
muse   show   chac   chere  are  no  ocher  group   faccors  which  are 
non-discr  iaiiaaco  ry   chac  can  be  used   Co   decerTaiae   Che  preaiums 
for   insured  drivers. 

Ic   is   also   quica   clear    chac    Chey   have   also    failed    co  .neec 
this    cesc.    Firsc,    since    1  9  7  7  ,    chere   have   been  aany  nieecings 
becween   che   S up e r i n c enden c ' s   Office   and    Che   induscry   vich  che 
express   purpose  of  aaending   che   induscry's   clas s i f i c a c i o n 
syscem.      The    chrusc   of    che   3  a pe r i n c e nd e n c ' s    position,  in 
accordance   wich   cr.e   coaraencs   of    caa    Selacc   Goatniccee   of  che 
Legislacure   on   Company   Law,    has   been   co   de-emphasize   or  Co 
eliminace   entirely   che    factors   of   sex,    marital   status   and  age 
from   che   classif icacion   system   for    che   under-25   group.      Thus,  che 
Superincendenc    feels    chac    Chere   are   various   alcernacives  which 
are   possible  and  desirable. 

Counsel   for  Zurich  maincained   chac   che   Superincendenc  '  s 
Office   supporced   che  discriainacory  race  classif icacion  system  as 
ic  did   noc   legislace  againsc   it.     While   it   is    crue   chac,  aside 
from   che   Code  ,    chere   has   been   no   specific    lagislacive  reform, 
this   absence   is   noc   absoluce   proof    chac   the   Super incendenc ' s 
Office   supports    the  present   classification  syscea,     Mr.   New con 


tascified    chac,    despice   che   Sape riacandenc ' 3   views   againsc  the 

ciassificacioa   3 7 seem,    lagislacion   has    aoc   been   i:uposed  due 

Che  woriciag  philosophy  of  tnucual  cooperacioci   rather  than 

conf roncacioa  with   che   industry.      lir .    Newton  also    testified  chac 

ic   is   the  Superintendent's  hope   that  the  industry  will  be  able  to 

change   the  system  on  its  own,    rather   Chan  being   forced  by  the 

Governraenc.     Zurich  further  argued   that  as   the   industry  has 

relied  on  discriminatory  groupings   for  many  years  (almost 

fifty),    it  can  only  rely  on  statistics  based  on   the  present 

groupings   for   the  establishment  of   a  its   rate  classification 

system,       MacGuigah  J.    in  Carson  addressed    this   issue   quite  well 

in  relation   to   the   status   quo   of   a  low  maximum  hiring   age  for 

airline  pilots  : 

Finally,   while   the  general   practice   in   che  industry 
undoubtedly   favours   a  low  maximum  hiring   age,    even  the 
status   quo   cannot   alone   sufficiently  establish  a  3F0R, 
in   the   absence   of   other   proof.  (20) 

Zurich's   position  clearly  does   not   meet   the  "reasonably 
necessary"   standard.     Simply  asserting   that  a  system  has  been  in 
place  for  fifty  years   is  an  inadequate  response   to   the  argument 
that   there  are  alternatives   to   the  system.     The  insurance 
industry  cannot   rely  on  its   inaction  and   tradicion  co  support 
a  discriminatory  rate  classification  system. 

There   is,    in   fact,    an   alternative   to   discriminatory  rate 
classification  factors   which   is   being   used    today   by  the 
automobile   insurance   industry.      For    chose   insured   persons   who  are 


25   or  older,    che   i-dascry   relias    3oLaly  or.  -o--di3cri:Tiir.acorv, 
causallv   cor.-aczad    iaccors    sac.-    as    iri/i::g    record,  dri-^ing 
axperianca  a::d  vehicla  use   :o   ascablis'a   race  differencials.  The 
evidence   indicaces    chac   chis   syscem  has   vor'<ed  veil.      There  has 
been  no   evidence  offered   co   suggesc   chac   chese   factors   cannoc  be 
used   for   insured   persons   who   are  under-25. 


As    scaced   above,    che    cesc   co   be   used   when   che   defence  of 
discriniinacorv   groupings    is    based   on  economic    factor  r.  ,    alone,    is  ^ 
one  of   high  degree.    Zurich    failed    co   establish    Chac    Che  very 
essence   of    ics   business   vould   be   underlined   if    ic   could   no  longer 
rely  on  discriniinacory  group   characcariscics    for   ics  race 
classification   syscem.    On   che   contrary,    it    is   :ny  decision  chac 
Zurich   has    presented    r.o    a  ■/  i  ^  e  r.  c  a    to    c  o  n  ■/  i  ~  c  a    t  n  i  s    Tribunal    t  a  a  t 
non-discriainatory  driver   classifications   would   effect  its 
economic  efficiency.. 

As    I   incicatad   at    the   outset   of    this   decision,    this  hearing 
presents   an   incerescing,    yec   difficulc   raaccer.    The   role   of  Che 
Tribunal  chairnian  is,    in  my  opinion,    co  apply   che  new  legislation 
in  a  careful  and   cautious   fashion.    I  am  mindful  of   che   face  chac 
che  Oncario   legislacure  has  decided   co   apply   che   Code  co 
concraccs   of   aucomobile   insurance  and  has   provided   che  inducscry 
wich   a   li-aiced   defence    in   seccion   21.    As    chis   decision  ir.dicaces, 
ic   is  ay  decision,    afcer  a   careful   review  of   boch   che  evidence 
and   che   recenc   Canadian  and  American  jurisprudence,    chac  cha 


3r 


reapondenc,    Zurich,    has   noc   broughc   icself   wichla   che  peraraecera 
or   aaccioa   21   or    Ch«  Coda As    I   have   3aid   earlier,    L   aave  ao 
doubc   Chac   Zurich  aad   Che   insurance   industry   have   acced    in  good 
faich  and   chac   che   curranc   class  1 f icacion  of   aucoraoolle  drivers 
developed   for  leglCinaCe  economic  and  business 

reasons.   However,    ic  is  oy  conclusion   chac   Che  current  aucomobile 
driver  ciassif icaciona   of   unmarried   mala   drivers  under-25 
concravene   che  Code  and     do  noc   fall  wichin   che  provisions  of 
seccion  21. 

I  am  also   aware  of   che   face   ChaC    chis   decision   deals  only 
wich  che  queacion  of   liabilicy  and   I,    cherfore,    order   chac  chis 
Hearing   resume  on  SepCember   26ch,    1985  at    10:00  A.M.    co  hear 
evidence   and   argumenc   as   Co   che   appropriate   remedy   co   be  jj-aaced 
in   Chis   ma  c  ce  r  . 

Dated  ac  ToronCo,   chis  2nd  day  of  Augus c ,  '  i 9 8  5  . 


Frederick  ^.  Zemand 
Board   of  L^nquiry. 


a. 


